Chapter 1 - The Basic Scheme of Immigration
Introduction

There are many ways to immigrate to the United Stary people come to this country every year
as non-immigrants. That means people who are comifiggtdSA not to live here permanently but
for a specific purpose. These may be students, tempooakgrs, or visitors for pleasure. They may
also be people coming to conduct research in the U@ terhporary agricultural or other unskilled
labor. They may also be pilots or crewman on cruigpss They may be diplomats or other
government officials. They may be cultural exchang&ovis coming to share their native countries’
culture, customs and experiences with the American populati

On the other hand, there are immigrants. Immigraetp@ople who are coming here legally
to live and work permanently in the USA. We talk ofsth@eople as “green card” holders. Having
a green card gives you the right to live and work permanarthe USA. However, to get a green
card you must either have a qualifying family relatiopshith a US Citizen or permanent resident
or have a job offer from a US employer. Also, somenigrants obtain their status through
applications for asylum or other immigration reliefthgh the immigration court. Some applicants
may obtain their green cards as religious workers. Iirsdime applicants may obtain their green
cards through substantial investments and job creatieiUSA. In 2003 following the collapse of
the World Trade Center, the US Congress broke up thegiratiain service into three separate
agencies. Those agencies work with one another toestigiintegrity and security of the United
States. These agencies are:

. USCIS (United States Citizenship and Immigration Servicd8sherally provides benefits to
aliens whether immigrant or non-immigrant;

. USCBP (United States Customs and Border Patrol): They aéitht line of defense” at
the borders, airports and seaports to screen people ishdorenter the United States;

. USICE (United States Immigration and Customs Enforcemerg)th& name suggest, this
is the enforcement arm of the Department of HomeSewlrity (DHS). They are responsible
for apprehending and deporting criminal aliens or othenslivho have violated the terms
of their status in the United States or have entdeghlly to the United States.

In addition, immigration is a complex area and immigratides are often impacted by other
agencies such as the Social Security AdministratiopaBment of Labor, Department of Health and
Human Services, Housing and Urban Development, and DegrarafiT ransportation as well as the
Transportation Security Administration.

Who Makes Immigration Law?

Federal authority over immigration law - Article I,c&ien 8, of the United
States Constitution lists the powers granted to Congaessincludes the power “T
establish an uniform Rule of Naturalization”.

A=)

If only Congress (and not the states) can regulatealattion, it stands to
reason that Congress likewise has the power to reqllatethe processes which
ultimately culminate in naturalization.
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The Supreme Court held that the Federal Government é@dtrer to regulate immigration

in two cases arising out of the states’ intent to ise@xes upon alien passengers. In the “Passenger

Cases” (48 U.S. (7 How.) 283), the syllabus explained:

“Statutes of the states of New York and Massachugafiesing taxes upon alien passengers
arriving in the ports of those states declared to érary to the Constitution and laws of

the United States, and therefore null and void.

Inasmuch as there was no opinion of the Court as atQbarreporter refers the reader to
the opinions of the judges for an explanation of theusta and the points in which they

conflicted with the Constitution and laws of the Udit®tates.”

Interestingly, the cases reflect the public policy lma éxclusion of aliens from the Un
States - in Norris v. City of Boston, one of th@teompanion cases included in Bassenger case
the decision reported:

ited
S,

"And the jury further find, that the plaintiff in the @e action is an inhabitant of St. John's,
in the Province of New Brunswick and Kingdom of Greatdr; that he arrived in the port

of Boston on or about the twenty-sixth day of Jun€&).AL837, in command of a certain
schooner called the Union Jack, of and belonging tomaitdof St. John's; there was on

board said schooner at the time of her arrival id pait of Boston nineteen persons

who

were passengers in said Union Jaatkens to each and every of the states of the United

Sates, but none of them were lunatic, idiots, maimed, aged, or infirm."

In The Chinese Exclusion Case, 130 U.S. 581 (1889), the Su@eom summarized
decades of commentary, prior decisions, and the lapestening to international treaties as follows:

“The power of exclusion of foreigners being an incidehsovereignty belonging to the

government of the United States as a part of those eigmepowers delegated by

the

Constitution, the right to its exercise at any tineew, in the judgment of the government,
the interests of the country require it, cannot betgthaway or restrained on behalf of

anyone.”

We will examine the grounds for immigration in this jptea, and in other chapters we

will

explore the grounds for exclusion of aliens from tl#®AUas well as the numerous grounds for

deportation (removal) of aliens.

Who enforces Immigration Law?

Before 9/11, that answer was very clear: the INS (bration and Naturalization Servi

functions. However, after 9/11, while the duties ofdtieer Federal agencies reflected the d
arching demands of national security in all their fuontdi the INS came under special attentio

extensions to a couple of these highjackers. Congriesisdt the INS was broken. As a result
INS found itself directly in congress’ cross hairs. aA®sult, the INS that practitioners had gr
to love (and hate) was broken into three separate iegesnad transferred to the newly cred
‘Department of Homeland Security” (DHS).

Ce)

was the primary agency tasked to execute immigration daagelated regulations. To a legser
extent, the Department of labor and the US Departmk@tate also had immigration-related

ver-
h for

having not only admitted the 9/11 highjackers, but, irolyigabst 9/11, issuing non-immigrant Visa

the
bwn
hted
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Of BICE and Men: Immigration Practice after the fall of the INS

(Note: this article was originally authored by Farhath8a and published in 2003 - several changes
have been made to reflect present conditions)

On February 28, 2003, the INS we had grown to know and l@ageddo exist. It seemed as though
even before the ashes from the 9/11 attacks had cdwdegtleral government had replaced the INS
with no less than three separate bureaus. All thueeaBis now fall within the jurisdiction of the then
newly created “Department of Homeland Security.”

The Bureau of Immigration and Customs Enforcement (BJG&)responsible for “interior
enforcement.” The Bureau of Customs and Border Prote@ICBP) is responsible for cross border
traffic of people and goods, and ensuring a uniform immanaaind customs policy. Finally, the
Bureau of Citizenship and Immigration Services (BCIS)duwts the functions that most people
associated with the former INS: approval of petitiamsrélatives and immigrant workers, asylum
and refugee processing, and naturalization.

(Author’s note: the “Bureau” designation was subsequesnipred and the agencies are now called
the United States Citizenship and Immigration Servicks) , United States Immigration and
Customs Enforcement (ICE), and the United States Cssaoich Border Protection (CBP))

Even a cursory glance at the functions summarized atbueistrate that there exists a staggering
amount of overlap between the three bureaus. Howtkidap will eventually play out is yet to be
seen. For now, the purpose of this article is to adertlers to the changing dynamics in increasingly
complex process that profoundly affects real people eatleery day.

The first problem is the lack of rules and infrastructareertain areas. For instance, the three
Bureaus do not yet have a coordinated system for shafimghation. Thus, in recent experience,

a client was asked the same set of questions at then@then answered more of the same questions
across the hall at the ICE. However, this is changs the same databases can be accessed by
various agencies.

The second problem is the location of the physied filn applications, removal (deportation) cases,
and other types of benefit cases where there is goipg interaction between the three Bureaus and
the DHS’s immigration counsel. It is very likely ttiggs will be lost, misplaced, in transit when they
are needed, or simply not available to one Bureau beeattber Bureau has possession. File
transfer between departments was already a problemtiveéNS was one agency; now multiply
that problem times three, and add to that a liberal dbseleage, since the Bureaus may not be in
the same location. In fact, the typical CBP offialbnot generally be located proximally to the ICE
or the CIS, since the CBP functions primarily fordmrsecurity, and offices are consequently based
at land borders, ports of entry such as airports and gsapo

The third problem is that the INS reorganization singpits old wine in new bottles. New bureaus
may be created and new titles assigned, but the old cstiiiremains. It has been, and will continue
to be, tedious and frustrating to obtain any meaningfistasce from the Bureaus. With the split,
the problem becomes even more difficult: in place efDistrict Director with authority over all the
INS departments, we now have three Bureau chiefs,tiagih own staff, their own turf, and their
individual policies or biases. Multiply this by thirty, the number of INS districts, and you will
quickly grasp the nature of the problem.

It is not the absence of the laws that weaken thagnation and national security process. Rather,
it is the lack of adequate direction and clear policy fritve top which placed the INS in its
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unenviable position after 9-11. With three bureaus, diskcrete and overlapping functions, it
remains to be seen whether that fundamental managestalem will be overcome or whether we
will have three times the mess.

The fourth problem is the potential inability to obt@mformation to adequately represent one’s
clients. Freedom of Information Act requests used t@ hiene-honored method of obtaining
information from the INS, especially on cases thateclosed out years, or even a generation ago.
However, the Homeland Security Act (which createddRS), provides for criminal penalties if a
government employee accidentally or intentionally dises information that should not be disclosed
in the interest of “national security”. An attorregbility to obtain a file may be severely trunchte

if the client presents any potential “national seguiigsues. In the wake of 9-11, the government
has been using the constant chant of “national sgttaiturtail many freedoms. Access to counsel,
or meaningful representation in the immigration contisxtertainly one of the rights that has been
curtailed.

Onthe brighter side, the immigration court (Executife®for Immigration Review) remains within
the purview of the Department of Justice, thus, pot&ntiasulating it even further from the CIS and
ICE prosecutors that previously functioned within the esatapartment. The BIA is the only
appellate review available for many immigration camed thus works under an immense, nationwide
caseload. Consequently, the number of cases appealeth&®@tA to the federal circuit Courts of
Appeals has likewise increased exponentially.

So, what is an immigration practitioner to do? Nowyr@than ever, it is important to be constantly
aware of changing rules and procedures. This is noinieetd “dabble” in immigration law. The

lives of people are at stake. Even minor mistakes, asicimauthorized employment, a DUI, or a
petty theft, can have severe consequences for an Aliealien’s innocent failure to register a change
of address with the DHS can be grounds for denial ofgration benefits and even deportation. The
CIS and the ICE are fully conforming to the lettetlef law, and then some. The Bureau’s officers
are applying their apply the law with the same “shockame’ approach used on the battlefield.

It remains to be seen whether the INS reorganizatidyhelps to improve national security. Time
will also tell whether the reorganization has impibgervices to aliens. In the meantime, tread
carefully, look twice, and don’t assume that procedures ftoee months ago will still apply.

As of the time of this writing, numerous changes in UgCIS have increased that agengcy’s
efficiency considerably; for example, most applicationg&mily-based benefits or naturalization|are
processed in a matter of mere months. Other nongrami employment based-applications, $uch
as for change of status, work visas, and other benafislikewise adjudicated promptly. Also
helping to grease the bureaucratic wheels is the avgjlalb“premium processing”, where for pn
additional $ 1,000 “premium process” fee, the USCIS will uradkerto adjudicate certain types of
applications within 15 calendar days of filing. The USGIBostly funded through “user fees”} ie,
fees charged to individuals and companies for applicatiamsepsed by USCIS. Typically, the
USCIS increases user fees every two years, oftd®+i6% across the board or even more.

REKKRKKKKKKKKKKKKKRKIKIKKIKKKIKKIKIKIKIKKIKKKIKKK
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Immigration to the United States

In this chapter, we are going to look at the fundamem@érpinnings of Immigration Law.
How do people get to the United States? To analyzesshis, we will examine the Immigration &
Nationality Act of 1952 (INA). Briefly, there are twoain avenues that most individuals use to enter
the United States. They may enter either as immig@mon-immigrants. Immigrants, as the name
implies come to the U.S. to live permanently or fearge portion of their lives. Non-immigrants,
on the other hand may come to the United States temlypeither for work, business or pleasure.

Immigrants may gain permanent residency (ie, the rgghte and work permanently in the
United States) through qualifying employment, qualifying kanelationship, or as asylees, refugees,
or beneficiaries of legalization programs. Over#séfew years, many thousands ofimmigrants have
benefitted from the "visa lottery".

Non-immigrants may enter for a variety of reasavisiny of you will be able to relate to the
fact that your friends have "student visas". As youse, students comprise a large portion of the
non-immigrants entering the United States every yé&hers enter the United States to conduct
business. Tourists enter to seek the pleasures ofégas\and Disney World. Temporary workers
enter to perform needed services for U.S. employehg "dlphabet list" of non-immigrant visas is
long, and we will examine some of these categoridssrchapter.

Congress also authorized and the INS (now USCIS) sasnaplemented the "visa lottery”.
This immigrant lottery is limited to the issuance of(&#) immigrant visas per year. Visas will be
issued through the lottery system to applicants from "ureggesented countries”. Applicants must
have a minimum of a high school education or equivalent.

1996 saw substantial changes in the immigration law.t #ies the passage of the Anti-
Terrorism and Effective Death Penalty Act (AEDPAjieh criminalized many activities adding to
the list of deportable offenses. Then came the "Melfaw” (Personal Responsibility Act of 1996).
This act barred many aliens, both legal and illegainfreceiving certain kinds of Federal or State
support. Finally in 1996, Congress enacted the lllegal Inatiigr Reform and Immigrant
Responsibility Act (IIRIRA). Thus, immigration is @mstantly evolving field which is very often
subject to political pressure.

Following the 9/11 attacks, Congress passed the USA PATRA@Twhich imposed
significant restrictions on immigration processing, jiadiceview, and due-process protections for
aliens.

In 2005, Congress enacted the REAL ID law which also ieghgsbstantial restrictions on
judicial review of immigration decisions, heightenechdeds for asylum applicants, and various
other restrictions.

Examples of the issues covered in both the USA PATRA@d the REAL ID acts can be
found in the appendices to this chapter.

The Law
Source: Immigration and Nationality Act (INA); 8 U.S.C1L01,et seq.

Immigrant Visas
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Sec. 201 Worldwide Level of Immigration
[8 U.S.C. 1151]

201(a) In general.--Exclusive of aliens described in stilose(b), aliens born in a foreign state or
dependent area who may be issued immigrant visas or ahotherwise acquire the status of an
alien lawfully admitted to the United States for pernmhmesidence are limited to—

201(a)(1) family-sponsored immigrants described in sectiona2@®f¢ who are admitted under
section 211(a) on the basis of a prior issuance obaw@itheir accompanying parent under section
203(a)) in a number not to exceed in any fiscal yeantimber specified in subsection (c) for that
year, and not to exceed in any of the first 3 quarteasipfiscal year 27 percent of the worldwide
level under such subsection for all of such fiscal year;

201(a)(2) employment-based immigrants described in se2ti8(b) (or who are admitted under
section 211(a) on the basis of a prior issuance obaw@itheir accompanying parent under section
203(b)), in a number not to exceed in any fiscal yeantimber specified in subsection (d) for that
year, and not to exceed in any of the first 3 quarteasmypfiscal year 27 percent of the worldwide
level under such subsection for all of such fiscal yaad;

201(a)(3) for fiscal years beginning with fiscal year 199 @ity immigrants described in section
203(c) (or who are admitted under section 211(a) on the difesiprior issuance of a visa to their
accompanying parent under section 203(c)) in a number mxtted in any fiscal year the number
specified in subsection (e) for that year, and noteed in any of the first 3 quarters of any fiscal
year 27 percent of the worldwide level under such subsdaticall of such fiscal year.

201(b) Aliens not subject to direct numerical limitatiefsliens described in this subsection, who
are not subject to the worldwide levels or numeriaatditions of subsection (a), are as follows:

201(b)(1)(A) Special immigrants described in subparagraphr(@)af section 101(a)(27).
201(b)(1)(B) Aliens who are admitted under section 207 or /Btetus is adjusted under
section 209.

201(b)(1)(C) Aliens whose status is adjusted to permansidieree under section 210, or
245A

201(6)(1)(D) Aliens whose removal is canceled under se@4dA(a).
201(b)(1)(E) Aliens provided permanent resident status undeos&49.

*k%k

201(b)(2)(A)(i) Immediate relatives.--For purposes ofghissection, the term "immediate relatives”
means the children, spouses, and parents of a citizea bhited States, except that, in the case of
parents, such citizens shall be at least 21 years ofratiee case of an alien who was the spouse of
a citizen of the United States for at least 2 yeatlseatime of the citizen's death and was not legally
separated from the citizen at the time of the citizdeath, the alien (and each child of the alien) shal
be considered, for purposes of this subsection, to reandmmediate relative after the date of the
citizen's death but only if the spouse files a petitioder section 204(a)(1)(A)(ii) within 2 years after
such date and only until the date the spouse remarriepufmoses of this clause, an alien who has
filed a petition under clause (iii) or (iv) of section 20413(A) of this Act remains an immediate
relative in the event that the United States citgg@ruse or parent loses United States citizenship on
account of the abuse.
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*k%k

201(c) Worldwide level of family-sponsored immigrants.--

201(c)(1)(A) The worldwide level of family-sponsored immigisaunder this subsection for a fiscal
year is, subject to subparagraph (B), equal to--

201(c)(1)(A)(i) 480,000 ***

201(c)(1)(B)(ii) In no case shall the number computed undgyasagraph (A) be less than 226,000

*k%k

201(d) Worldwide level of employment-based immigrants.--

201(d)(1) The worldwide level of employment-based immigranter this subsection for a fiscal
year is equal to--

201(d)(1)(A) 140,000

*k%k

201(e) Worldwide level of diversity immigrants.--The worlde/level of diversity immigrants is equal
to 55,000 for each fiscal year.

*k%k

Sec. 202 Numerical Limitations on Individual Foreign States

202(a) Per country level.--

202(a)(2) Per country levels for family-sponsored and emmdoy-based immigrants.--Subject to

paragraphs (3), (4), and (5) the total number of immigvesals made available to natives of any
single foreign state or dependent area under subsectjansd(&) of section 203 in any fiscal year

may not exceed 7 percent (in the case of a singlegiorstiate) or 2 percent (in the case of a

dependent area) of the total number of such visas madaider under such subsections in that fiscal
year.

*k%k
Sec. 203 Allocation of Immigrant Visas
203(a) Preference allocation for family-sponsored immigrants.

Aliens subject to the worldwide level specified in see201(c) for family-sponsored immigrants shall
be allotted visas as follows:

203(a)(1) Unmarried sons and daughters of citizensQualified immigrants who are the unmarried

sons or daughters of citizens of the United Statetlshallocated visas in a number not to exceed

23,400, plus any visas not required for the class specifiegragraph (4).

203(a)(2) Spouses and unmarried sons and unmarried daughters @rmanent resident aliens.
203(a)(2)(A) who are the spouses or children of an ahefully admitted for permanent
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residence, or

203(a)(2)(B) who are the unmarried sons or unmarried daudbterare not the children)
of an alien lawfully admitted for permanent residenkall e allocated visas in a number not
to exceed 114,200, plus the number (if any) by which suchiwimi® level exceeds 226,000,
plus any visas not required for the class specified ingpajpa (1); except that not less than
77 percent of such visa numbers shall be allocatedetiosadiescribed in subparagraph (A).

203(a)(3) Married sons and married daughters of citizensQualified immigrants who are the
married sons or married daughters of citizens of theedi8tates shall be allocated visas in a number
not to exceed 23,400, plus any visas not required for theeslapecified in paragraphs (1) and (2).

203(a)(4) Brothers and sisters of citizensQualified immigrants who are the brothers or sistérs
citizens of the United States, if such citizens areast 21 years of age, shall be allocated visas in
a number not to exceed 65,000, plus any visas not requirge fdasses specified in paragraphs (1)
through (3).

*k%k

203(b) Preference allocation for employment-based immigrants.

Aliens subject to the worldwide level specified in seet201(d) for employment-based immigrants
in a fiscal year shall be allotted visas as follows:

203(b)(1) Priority workers.--Visas shall first be madeilaisée in a number not to exceed 28.6

percent of such worldwide level, plus any visas not requioethe classes specified in paragraphs
(4) and (5), to qualified immigrants who are aliens deedrib any of the following subparagraphs

(A) through (c):

203(b)(1)(A) Aliens with extraordinary ability.
203(b)(1)(B) Outstanding professors and researchers.
203(b)(1)(c) Certain multinational executives and managers.

203(b)(2) Aliens who are members of the professions holding adwaad degrees or aliens of
exceptional ability.

203(b)(2)(A) In general.--Visas shall be made available,number not to exceed 28.6 percent of
such worldwide level, plus any visas not required fordlasses specified in paragraph (1), to
gualified immigrants who are members of the professiooising advanced degrees or their
equivalent or who because of their exceptional abilitghia sciences, arts, or business, will
substantially benefit prospectively the national ecoyyaultural or educational interests, or welfare
of the United States, and whose services in the@esearts, professions, or business are sought by
an employer in the United States.

203(b)(2)(B) Waiver of job offer.
203(b)(2)(B)(i) National interest waiver.--Subject tauge (ii), the Attorney General
may, when the Attorney General deems it to be imtit@nal interest, waive the

requirements of subparagraph (A) that an alien's st the sciences, arts,
professions, or business be sought by an employer ldriibed States.
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203(b)(2)(B)(i)) Physicians working in shortage areaseterans facilities.
203(b)(3) Skilled workers, professionals, and other workers.

203(b)(3)(A) In general.--Visas shall be made availabla,number not to exceed 28.6 percent of
such worldwide level, plus any visas not required for theses specified in paragraphs (1) and (2),
to the following classes of aliens who are not dbesdrin paragraph (2):

203(b)(3)(A)(i) Skilled workers.--Qualified immigrants wheearapable, at the time
of petitioning for classification under this paragraph,pefforming skilled labor
(requiring at least 2 years training or experience),ofi@ temporary or seasonal
nature, for which qualified workers are not availabléhim United States.

203(b)(3)(A)(ii) Professionals.--Qualified immigrants wiald baccalaureate degrees
and who are members of the professions.

203(b)(3)(A)(ii)) Other workers.--Other qualified immigramtho are capable, at the
time of petitioning for classification under this pargdraof performing unskilled
labor, not of a temporary or seasonal nature, fochviualified workers are not
available in the United States.

203(b)(3)(B) Limitation on other workers.--Not more tH&h000 of the visas made available under
this paragraph in any fiscal year may be availablgdalified immigrants described in subparagraph

(A)(iii).
203(b)(3)(C) Labor certification required.--An immigransavimay not be issued to an immigrant

under subparagraph (A) until the consular officer is ireygcof a determination made by the
Secretary of Labor pursuant to the provisions of se@i®2(a)(5)(A).

203(b)(4) Certain special immigrants.

Visas shall be made available, in a number not teexkd.1 percent of such worldwide level, to
qualified special immigrants described in section 101(a)(27)

203(b)(5) Employment creation.

203(b)(5)(A) In general.--Visas shall be made availabkenumber not to exceed 7.1 percent of such
worldwide level, to qualified immigrants seeking to entee United States for the purpose of
engaging in a new commercial enterprise (including adongartnership)--

203(b)(5)(A)(i) in which such alien has invested (after date of the enactment of
the Immigration Act of 1990) or, is actively in the preg®f investing, capital in an
amount not less than the amount specified in subparagra@nd

203(b)(5)(A)(i)) which will benefit the United Statescgmomy and create full-time
employment for not fewer than 10 United States citizeraiens lawfully admitted
for permanent residence or other immigrants lawfully)axized to be employed in
the United States (other than the immigrant andrtimigrant's spouse, sons, or
daughters). ***

203(b)(5)(C) Amount of capital required.--
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203(b)(5)(C)(i) In general.--Except as otherwise providetisisubparagraph, the
amount of capital required under subparagraph (A) shall be $1,000/@0Attorney
General, in consultation with the Secretary of Ladoadt the Secretary of State, may
from time to time prescribe regulations increasingdbkar amount specified under
the previous sentence.

203(b)(5)(C)(ii) Adjustment for targeted employment are@ike-Attorney General
may, in the case of investment made in a targeted gmelu area, specify an amount
of capital required under subparagraph (A) that is less(bwmot less than %2 of)
the amount specified in clause (i).

203(b)(6) Special rules for "K" special immigrants.(Service in US armed forces) -

(as defined in 101(a)(27)(K): an immigrant who has servedfably on active duty in the Armed
Forces of the United States after October 15, 1978, amdaaiginal lawful enlistment outside the
United States (under a treaty or agreement in effecthendate of the enactment of this
subparagraph) for a period or periods.)

203(c) Diversity immigrants.

203(c)(2) Requirement of education or work experience.-4an &l not eligible for a visa under this
subsection unless the alien

203(c)(2)(A) has at least a high school education ogits/alent, or

203(c)(2)(B) has, within 5 years of the date of applicatmna visa under this
subsection, at least 2 years of work experience in ampation which requires at
least 2 years of training or experience.

203(d) Treatment of family members.--A spouse or childedmed in subparagraph (A), (B), (c),
(D), or (E) of section 101(b)(1) shall, if not othergvientitled to an immigrant status and the
immediate issuance of a visa under subsection (apr(}), be entitled to the same status, and the
same order of consideration provided in the respectiv&stibn, if accompanying or following to
join, the spouse or parent.

*k%k

203(h) Rules for determining whether certain aliens are chdren.

(Child Status Protection Act) - INA 8203(h)(1)-(3) was addgd® of P.L. 107-208 (CSPA)
(8/6/02), and, pursuant to CSPA 88, takes effect on 8/6/02 andsappliany alien who is a
derivative beneficiary or any other beneficiary {@f)"a petition for classification under [INA §204]
approved before such date but only if a final determindtas not been made on the beneficiary's
application for an immigrant visa or adjustment of staébuawful permanent residence pursuant to
such approved petition; (2) a petition for classificatioder [INA 8204] pending on or after such
date; or (3) an application pending before the Departniehistice or the Department of State on
or after such date."

203(h)(1) In general.--For purposes of subsections (a)(2y{é)d), a determination of whether an
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alien satisfies the age requirement in the matter gimgsubparagraph (A) of section 101(b)(1) shall
be made using

203(h)(1)(A) the age of the alien on the date on whitlhmmigrant visa number
becomes available for such alien (or, in the casello$ection (d), the date on which
an immigrant visa number became available for te@'alparent), but only if the alien
has sought to acquire the status of an alien lawfullytaelirfior permanent residence
within one year of such availability; reduced by

203(h)(1)(B) the number of days in the period during whichafiicable petition
described in paragraph (2) was pending.

In other words, reduce the alien’s age by the length of timthe immigrant visa petition was
pending. If the age of the alien after such reduction ibelow 21, then the alien qualifies for
immigration as a “child”, even though the alien’s actual age is ove2l.

Non-immigrant Visas
8 C.F.R. 8§ 214(a) Regulations.

214(a)(1) The admission to the United States of any asesnnonimmigrant shall be for such time
and under such conditions as the Attorney General meggajations prescribe, including when he
deems necessary the giving of a bond ***, to insure thidiea¢xpiration of such time or upon failure
to maintain the status under which he was admittea, maintain any status subsequently acquired
under section 248, such alien will depart from the UnitedeSt***

*k%k

214(b) Presumption of status; written waiver.

Every alien (other than a nonimmigrant described ipatdgraph (L) or (V) of section 101(a)(15),
and other than a nonimmigrant described in any provisibsection 101(a)(15)(H)(i) except
subclause (b1) of such section) shalbbesumed to be an immigrant until he establishes to the
satisfaction of the consular officer, at the tima@pplication for a visa, and the immigration officers,
at the time of application for admission, that henistled to a nonimmigrant status under section
101(a)(15).

*k%k

101(a)(15) The term "immigrant” means every alien exagepli@n who is within one of the following
classes of nonimmigrant aliens:

A: Ambassador / Diplomat

101(a)(15)(A)

101(a)(15)(A)(i) an ambassador, public minister, or cadg#omatic or consular officer who has
been accredited by a foreign government recognized deyjtine United States and who is accepted
by the President or by the Secretary of State, andhdmbers of the alien's immediate family;
101(a)(15)(A)(ii) upon a basis of reciprocity, other officials and employees who have been
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accredited by a foreign government recognized de juregdyited States, who are accepted by the
Secretary of State, and the members of their imnmeéaatilies; and

101(a)(15)(A)(iii) upon a basis of reciprocity, attendants, servants, personal employees, and
members of their immediate families, of the offisiahd employees who have a nonimmigrant status
under (i) and (i) above;

B: Business Visitor / Visitor for Pleasure

101(a)(15)(B) an alien (other than one coming for the parpbstudy or of performing skilled or
unskilled labor or as a representative of foreign prag#, film, or other foreign information media
coming to engage in such vocation) having a residerac®ieign country which he has no intention
of abandoning and who is visiting the United States teanp for business or temporarily for
pleasure;

C: Transit Visa

101(a)(15)(c) an alien inimmediate and continuous trdmsitigh the United States, or an alien who
gualifies as a person entitled to pass in transit tdranathe United Nations Headquarters District
and foreign countries, under the provisions of paragraphs(4), and (5) of section 11 of the
Headquarters Agreement with the United Nations (61 Stat; 758)

D: Crewman

101(a)(15)(D)

101(a)(15)(D)(i) an alien crewman...who intends to langpterarily and solely in pursuit of
his calling as a crewman and to depart from the UnitateS with the vessel or aircraft on
which he arrived or some other vessel or aircratt;

101(a)(15)(D)(ii) an alien crewman serving in good faitswash in any capacity required for
normal operations and service aboard a fishing veaseldhits home port or an operating
base in the United States ***

E: Treaty Trader / Investor:

101(a)(15)(E) an alien entitled to enter the United Stateer and in pursuance of the provisions
of a treaty of commerce and navigation between theetdstates and the foreign state of which he
is a national, and the spouse and children of any siechfedccompanying or following to join him:

101(a)(15)(E)(i) solely to carry on substantial traddughog trade in services or trade in
technology, principally between the United States anddireign state of which he is a
national,

101(a)(15)(E)(ii) solely to develop and direct the operatadras enterprise in which he has
invested, or of an enterprise in which he is actiirelyhe process of investing, a substantial
amount of capital; or

101(a)(15)(E)(iii) solely to perform services in a spégiatcupation in the United States if
the alien is a national of the Commonwealth of Aalsty ***
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F: Student

101(a)(15)(F)(i) an alien having a residence in a foremmntry which he has no intention of
abandoning, who is a bona fide student qualified to pursukatirse of study and who seeks to
enter the United States temporarily and solely forptingpose of pursuing such a course of study
consistent with section at an established collegeersity, seminary, conservatory, academic high
school, elementary school, or other academic ingtriudr in a language training program in the
United States, particularly designated by him and approvéei#ttorney General after consultation
with the Secretary of Education, which institutiorp@ce of study shall have agreed to report to the
Attorney General the termination of attendance @he@onimmigrant student, and if any such
institution of learning or place of study fails to mak@ads promptly the approval shall be
withdrawn,

101(a)(15)(F)(ii) the alien spouse and minor children of alen described in clause (i) if
accompanying or following to join such an alien, and

101(a)(15)(F)(iii) an alien who is a national of Canadislexico, who maintains actual residence and
place of abode in the country of nationality, who isadibed in clause (i) except that the alien's
gualifications for and actual course of study may beofupart-time, and who commutes to the
United States institution or place of study from Canadsexico;

G: International Organization Representative
101(a)(15)(G) an alien who is

101(a)(15)(G)(i) a designated principal resident represeni@ftadoreign government recognized
de jure by the United States, which foreign governngeatnember of an international organization
entitled to enjoy privileges, exemptions, and immungigsn international organization under the
International Organizations Immunities Act (59 Stat. 688)J.S.C. 288, note, accredited resident
members of the staff of such representatives, and srsmolb his or their immediate family;

H: Temporary professional / non-professional worker

101(a)(15)(H) an alien

101(a)(15)(H)()
101(a)(15)(H)(i)(a) [repealed]
101(a)(15)(H)(i)(b) subject to section 212(j)(2), who isngay temporarily to the United
States to perform services *** in a specialty occupationdras a fashion model, ***, and

with respect to whom the Secretary of Labor detersramel certifies to the Attorney General
that the intending employer has filed with the Secyetaapplication under section 212(n)(1)

*k%k

101(a)(15)(H)(i)(c) who is coming temporarily to the Udittates to perform services as
a registered nurse, who meets the qualifications desantszttion 212(m)(1), and with
respect to whom the Secretary of Labor determinesentifies to the Attorney General that
an unexpired attestation is on file and in effect undeti@n 212(m)(2) for the facility (as
defined in section 212(m)(6)) for which the alien willfoem the services; or
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101(a)(15)(H)(ii)

101(a)(15)(H)(i)(a) having a residence in a foreign countimjch he has no intention of
abandoning who is coming temporarily to the United Stedeperform agricultural labor or
services, *** or

101(a)(15)(H)(i)(b) having a residence in a foreign coumthjch he has no intention of
abandoning who is coming temporarily to the United Stabeperform other temporary
service or labor if unemployed persons capable of peirigreuch service or labor cannot be
found in this country, but this clause shall not applgremduates of medical schools coming
to the United States to perform services as memlbiene anedical profession; or

101(a)(15)(H)(ii)) having a residence in a foreign counthjclv he has no intention of abandoning
who is coming temporarily to the United States asia¢e, other than to receive graduate medical
education or training, in a training program that is eesigned primarily to provide productive
employment; and the alien spouse and minor childrenyodaeh alien specified in this paragraph if
accompanying him or following to join him;

I: Information media representative

101(a)(15)(l) upon a basis of reciprocity, an alien wteohsna fide representative of foreign press,
radio, film, or other foreign information media, wheegs to enter the United States solely to engage
in such vocation, and the spouse and children of sugiresentative if accompanying or following
to join him;

J: Exchange visitor

101(a)(15)(J) an alien having a residence in a foreign gpwhich he has no intention of abandoning
who is a bona fide student, scholar, trainee, teaph&fiessor, research assistant, specialist, or leader
in a field of specialized knowledge or skill, or other per®f similar description, who is coming
temporarily to the United States as a participant pmagram designated by the Director of the
United States Information Agency, for the purpose athieg, instructing or lecturing, studying,
observing, conducting research, consulting, demonstratirgipkpkills, or receiving training and
who, if he is coming to the United States to participate program under which he will receive
graduate medical education or training, also meets theeewnts of section 212(j), and the alien
spouse and minor children of any such alien if accompgriym or following to join him;

K: Fiancé / Fiancee / Spouse (K-2)
101(a)(15)(K) subject to subsections (d) and (p) of section&gtidlien who

101(a)(15)(K)(i) is the fiancée or fiancé of a citizentloé United States (other than a citizen
described in section 204(a)(1)(A)(vii)(1)) and who seekariter the United States solely to conclude
a valid marriage with the petitioner within ninety dayer admission;

101(a)(15)(K)(i)) has concluded a valid marriage with aeiftinf the United States (other than a
citizen described in section 204(a)(1)(A)(viii)(1)) wietthe petitioner, is the beneficiary of a petition
to accord a status under section 201(b)(2)(A)(i) that Wweakdnder section 204 by the petitioner,
and seeks to enter the United States to await the agdricsuch petition and the availability to the
alien of an immigrant visa; or
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101(a)(15)(K)(iii) is the minor child of an alien descdbe clause (i) or (ii) and is accompanying, or
following to join, the alien;

L: Intracompany transferee

101(a)(15)(L) subject to section 214(c)(2), an alien whthinv3 years preceding the time of his
application for admission into the United States, lehlemployed continuously for one year by a
firm or corporation or other legal entity or an &ifié or subsidiary thereof and who seeks to enter
the United States temporarily in order to continuestaler his services to the same employer or a
subsidiary or affiliate thereof in a capacity thatmanagerial, executive, or involves specialized
knowledge, and the alien spouse and minor children of aety alien if accompanying him or
following to join him;

M: Vocational Students
101(a)(15)(M)

101(a)(15)(M)(i) an alien having a residence in a foreigantry which he has no intention of
abandoning who seeks to enter the United States tentparat solely for the purpose of pursuing
a full course of study at an established vocationallteraecognized nonacademic institution (other
than in a language training program) in the United Stategularly designated by him and approved
by the Attorney General, after consultation with 8seretary of Education, which institution shall
have agreed to report to the Attorney General theirtation of attendance of each nonimmigrant
nonacademic student and if any such institution faileake reports promptly the approval shall be
withdrawn, and

101(a)(15)(M)(i)) the alien spouse and minor children of align described in clause (i) if
accompanying or following to join such an alien, and

101(a)(15)(M)(iii) an alien who is a national of Canad&exico, who maintains actual residence
and place of abode in the country of nationality, véhdeiscribed in clause (i) except that the alien's
course of study may be full or part-time, and who comntotése United States institution or place
of study from Canada or Mexico;

N: Parent or child of special immigrant

101(a)(15)(N)

101(a)(15)(N)(i) the parent of an alien accorded the st#tspecial immigrant under paragraph
(27)(N(1), (or under analogous authority under paragraph (2)7biit) only if and while the alien is

a child, or

101(a)(15)(N)(ii) a child of such parent or of an alienoaded the status of a special immigrant
under clause (ii), (i), or (iv) or paragraph (27)(ly {snder analogous authority under paragraph
27 (L);

O: Extraordinary Ability alien

101(a)(15)(O) an alien who--

101(a)(15)(0)(i) has extraordinary ability in the scieneegts, education, business, or athletics which
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has been demonstrated by sustained national or interakeicclaim or, with regard to motion picture
and television productions a demonstrated record of edirewy achievement, and whose
achievements have been recognized in the field thraxtghssve documentation, and seeks to enter
the United States to continue work in the area okexttinary ability; or

101(a)(15)(0)(ii)

101(a)(15)(O)(i)(I) seeks to enter the United States teanpand solely for the purpose
of accompanying and assisting in the artistic or athfgerformance by an alien who is
admitted under clause (i) for a specific event or events,

101(a)(15)(O)(ii)(Il) is an integral part of such actual perfance,
101(a)(15)(O)(i) (1)

101(a)(15)(O) (i) (1) (a) has critical skills and experien@ith such alien which are
not of a general nature and which cannot be performedhgy individuals, or

101(a)(15)(O)(i)(11)(b) in the case of a motion pictunetelevision production, has
skills and experience with such alien which are nat géneral nature and which are
critical either based on a pre-existing longstanding wgrkelationship or, with
respect to the specific production, because significaiyatan (including pre- and
post-production work) will take place both inside and outiddJnited States and
the continuing participation of the alien is essetwi#the successful completion of the
production, and

101(a)(15)(O)(ii)(IV) has a foreign residence which tlerghas no intention of abandoning;
or

101(a)(15)(O)(iii) is the alien spouse or child of an atlescribed in clause (i) or (i) and is
accompanying, or following to join, the alien;
P: Performer
101(a)(15)(P) an alien having a foreign residence whicalig@has no intention of abandoning who
101(a)(15)(P)(i)
101(a)(15)(P)(i)(a) is described in section 214(c)(4)(A) {redato athletes), or
101(a)(15)(P)(i)(b) is described in section 214(c)(4)(B) {ireato entertainment groups);
101(a)(15)(P)(ii)

101(a)(15)(P)(i)(I) performs as an artist or entertaimelividually or as part of a group, or
is an integral part of the performance of such a group, an

101(a)(15)(P)(i)(I1) seeks to enter the United Stateptwarily and solely for the purpose
of performing as such an artist or entertainer or \silbh a group under a reciprocal
exchange program which is between an organizatiorgan@ations in the United States and
an organization or organizations in one or more fpretates and which provides for the
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temporary exchange of artists and entertainers, or g@iugsists and entertainers;
101(a)(15)(P)(iii)

101(a)(15)(P)(iii) (1) performs as an artist or entertgimalividually or as part of a group, or
is an integral part of the performance of such a group, an

101(a)(15)(P)(iii)(l1l) seeks to enter the United Stawraporarily and solely to perform,
teach, or coach as such an artist or entertaineitibisuch a group under a commercial or
noncommercial program that is culturally unique; or

101(a)(15)(P)(iv) is the spouse or child of an aliescdbed in clause (i), (i), or (ii) and is
accompanying, or following to join, the alien;

Q: Cultural Exchange visitor

101(a)(15)(Q)

101(a)(15)(Q)(i) an alien having a residence in a foresgmtry which he has no intention
of abandoning who is coming temporarily (for a period taoexceed 15 months) to the
United States as a participant in an internationalialiexchange program approved by the
Secretary of Homeland Security for the purpose of prayidmnactical training, employment,
and the sharing of the history, culture, and traditidrife country of the alien's nationality
and who will be employed under the same wages and workinditioms as domestic
workers; ***

101(a)(15)(Q)(ii) (1) the alien spouse and minor childreamjf such alien if accompanying
the alien or following to join the alien;

R: Religious Worker

101(a)(15)® an alien, and the spouse and children of theifadiecompanying or following to join
the alien, who

101(a)(15)(R)(i) for the 2 years immediately preceding the tf application for admission,
has been a member of a religious denomination havingna fide nonprofit, religious
organization in the United States; and

101(a)(15)(R)(ii) seeks to enter the United States forrmg@ot to exceed 5 years to
perform the work described in subclause (1), (II), ob) @ paragraph (27)(C)(i);

S: Law Enforcement Informant
101(a)(15)(S) subject to section 214(k), an alien
101(a)(15)(S)(i) who the Attorney General determines--

101(a)(15)(S)(i)(D) is in possession of critical reliabdormation concerning a criminal
organization or enterprise;

101(a)(15)(S)(i)(I1) is willing to supply or has supplied sudbrimation to Federal or State
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law enforcement authorities or a Federal or Statetrand

101(a)(15)(S)(i) (1) whose presence in the United StttesAttorney General determines
is essential to the success of an authorized crimiregtigation or the successful prosecution
of an individual involved in the criminal organizationenterprise; or

101(a)(15)(S)(i)) who the Secretary of State and therA&yp General jointly determine--

101(a)(15)(S)(i)(l) is in possession of critical rel@almhformation concerning a terrorist
organization, enterprise, or operation;

101(a)(15)(S)(i) (1) is willing to supply or has supplied suofoimation to Federal law
enforcement authorities or a Federal court;

101(a)(15)(S)(iy(ll) will be or has been placed in dange a result of providing such
information; and

101(a)(15)(S)(i)(IV) is eligible to receive a reward undection 36(a) of the State
Department Basic Authorities Act of 1956,

and, if the Attorney General (or with respect to aa(ig, the Secretary of State and the
Attorney General jointly) considers it to be approgsiahe spouse, married and unmarried
sons and daughters, and parents of an alien describadse ¢l) or (ii) if accompanying, or
following to join, the alien;

T: Victim of Trafficking
101(a)(15)(T)

101(a)(15)(T)(i) subject to section 214(0), an alien whoSberetary of Homeland Security, or in
the case of subclause (l11)(aa) the Secretary of HadeSecurity, in consultation with the Attorney
General, determines--

101(a)(15)(T)(i)(1) is or has been a victim of a sevemnf of trafficking in persons, as
defined in section 103 of the Trafficking Victims ProtentAct of 2000;

101(a)(15)(T)()(1) is physically present in the ltbd States, American Samoa, or the
Commonwealth of the Northern Mariana Islands, @ port of entry thereto, on account of
such trafficking, including physical presence on accoutfteodlien having been allowed entry
into the United States for participation in investigator judicial processes associated with
an act or a perpetrator of trafficking;

101(a)(15)(T)(i)(lT)

101(a)(15)(T) ()1 (aa) has complied with any reasonabtpuest for assistance in
the Federal, State, or local investigation or prosenudf acts of trafficking or the
investigation of crime where acts of trafficking atéeast one central reason for the
commission of that crime;

101(a)(15)(T)(i) (1) (bb) in consultation with the Attaeyp General, as appropriate,
is unable to cooperate with a request described in is&n que to physical or
psychological trauma; or
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101(a)(15)(T)(i)(11)(cc) has not attained 18 years of aet

101(a)(15)(T)(1)(1V) the alien would suffer extreme hardshimlving unusual and severe
harm upon removal; and

101(a)(15)(T)(ii) if accompanying, or following to join,glalien described in clause (i) --

101(a)(15)(T)(i)(1) in the case of an alien describedlause (i) who is under 21 years of age, the
spouse, children, unmarried siblings under 18 years of atjeeatate on which such alien applied
for status under such clause, and parents of such alien;

101(a)(15)(T)(i)(11) in the case of an alien describedause (i) who is 21 years of age or older, the
spouse and children of such alien; or

101(a)(15)(T)(i)(11) (1) any parent or unmarried silljrunder 18 years of age of an alien described
in subclause (1) or (II) who the Secretary of Homél&ecurity, in consultation with the law
enforcement officer investigating a severe form affitking, determines faces a present danger of
retaliation as a result of the alien's escape fr@sélere form of trafficking or cooperation with law
enforcement.

U: Victim of Crime
101(a)(15)(V)

101(a)(15)(U)(i) subject to section 214(p), an alien wiles fa petition for status under this
subparagraph, if the Secretary of Homeland Security detesrthat--

101(a)(15)(V)(i)(1) the alien has suffered substantial glaysir mental abuse as a result of
having been a victim of criminal activity describectlause (ii);

101(a)(15)(V)(i)(I1) the alien (or in the case of aemlchild under the age of 16, the parent,
guardian, or next friend of the alien) possesses infiimmaoncerning criminal activity
described in clause (iii);

101(a)(15)(V)(i) (1) the alien (or in the case of arialchild under the age of 16, the parent,
guardian, or next friend of the alien) has been helgfbking helpful, or is likely to be helpful
to a Federal, State, or local law enforcement affito a Federal, State, or local prosecutor,
to a Federal or State judge, to the Service, or to ¢ibeeral, State, or local authorities
investigating or prosecuting criminal activity describedlause (iii); and

101(a)(15)(V)())(1V) the criminal activity described iraake (i) violated the laws of the

United States or occurred in the United States (inadudinindian country and military
installations) or the territories and possessiortb@tJnited States;

101(a)(15)(V)(ii) if accompanying, or following to joinelalien described in clause (i) --
101(a)(15)(V)(ii)(1) in the case of an alien describedlause (i) who is under 21 years of
age, the spouse, children, unmarried siblings under 18 yegge on the date on which such
alien applied for status under such clause, and parentsioékert, or

101(a)(15)(V)(i(ll) in the case of an alien describedlause (i) who is 21 years of age or
older, the spouse and children of such alien; and
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101(a)(15)(U)(iii) the criminal activity referred to ihi$ clause is that involving one or more of the
following or any similar activity in violation of Fkeral, State, or local criminal law: rape; torture;
trafficking; incest; domestic violence; sexual assaliysive sexual contact; prostitution; sexual
exploitation; female genital mutilation; being held ta@®; peonage; involuntary servitude; slave
trade; kidnapping; abduction; unlawful criminal restrairiseamprisonment; blackmail; extortion;
manslaughter; murder; felonious assault; witness tangpeoipstruction of justice; perjury; or
attempt, conspiracy, or solicitation to commit anyhaf above mentioned crimes; or ***

V: LIFE Act beneficiary
101(a)(15)(V)

(Authors’ note: | have left this out because it habee largely irrelevant with the passage of time)

Analysis of the Law

If you aren't cross eyed yet, then by now you wilkheealized there are two major categories
for entering the United States, immigrants and non-gremits. The above law touches upon the
various immigrant categories - immediate relatives &.\Citizens, nuclear families of permanent
residents, brothers and sisters of citizens.

In addition to family-based immigration, as you have asen, immigration is possible
through employment. As you will see in following chaptet is possible for an alien to obtain a
temporary work visa and then obtain "labor certifmaltj leading ultimately to the issuance of a
"green card". The employment-based preference catedjstrig®e various avenues for permanent
immigration based on the employment or the skill ofaien. These are divided into five categories
as follows:

1. Priority workers.
Aliens with extraordinary ability.
Outstanding professors and researchers.
Certain multinational executives and managers.

2 Aliens holding advanced degrees or aliens of exceptadniy .

3 Skilled workers, professionals and other workers.

4. Certain special immigrants (religious workers).

5 Employment creation (investor visas).

Application of the Child Status Protection Act: as yan see from the statute above, the age
of the child who is over 21, and therefore becomesgibidi for derivative status or immigrant
relative status is “reduced” or “credited” by the duratbtime it takes (or took) for the underlying
visa petition to be adjudicated. In other words, thaokkeé CSPA, many children who would have
otherwise “aged out” still remain eligible for immigttavisas in the more favorable category of
children of citizens (immediate relatives) or LPR’s

In the non-immigrant category, you have seen thae thier various avenues available to non-
immigrants to enter the United States depending on the geigddheir entry. B-1 visitors (INA 8
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101 [a][15][B]). business visitors enter the United Stateconduct business. F-1 students enter,
as the name implies, to study. H workers enter to parfemporary services. As you can see from
the H category, it is further subdivided into four maea: O and P aliens sometimes bring in their
unigue style of music, composition, art or dance or athfeerformance to entertain their U.S.
audiences. S non-immigrants enter the United Statpsotede assistance in law enforcement or
national security matters. It is interesting to ribig in the case of many of these non-immigrant
categories, the principal beneficiary makes the spowusagegrendent children eligible for “derivative”
status so that they can similarly obtain non-immigxésas to enter the USA.

Also note that many non-immigrant visa categoriesssteed for periods that correspond to
equivalent visa categories granted by the respective riggititat aliens seek entry from.

Cases

Matter of Hernandez-Puente
201 & N Dec. 335

In Rescission Proceedings Under Section 246
of the Immigration and Nationality Act

A-22918876
Decided by Board June 20, 1991

(1) The Board of Immigration Appeals and the immigratimyes are without authority to apply the
doctrine of equitable estoppel against the ImmigrationNatdralization Service so as to preclude
it from undertaking a lawful course of action that @nspowered to pursue by statute and regulation.

(2) The Service has no authority to grant an applicédipadjustment of status nunc pro tunc under
section 245 of the Immigration and Nationality Act, 8 \C.S8 1255 (1988).

(3) As the Board has no jurisdiction, according to 8 C.B.R45.2(a)(5) (1991), to review a district
director's decision to deny adjustment of status, iVl that the Board also lacks jurisdiction to
review or remedy a failure of the Service to acttwndpplication.

ON BEHALF OF RESPONDENT: ON BEHALF OF SERVICE:

Pete Magaro, Esquire Claire W. Matecko

Anderson Executive Building General Attorney

1017 North Main Avenue, Suite 101

San Antonio, Texas 78212

BY: Milhollan, Chairman; Dunne, Morris, Vacca, andilrhan, Board Members

In a decision dated February 12, 1988, an immigration judgendestcthe respondent's prior grant

of adjustment of status to that of a lawful permanesitleamt. The respondent has appealed from that
decision. The appeal will be dismissed.
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The facts in this case are elicited from trial l&risfibmitted by the Immigration and Naturalization
Service and the respondent in the record before the immoigrjudge in lieu of an evidentiary
hearing. The immigration judge permitted this on the libaisthe facts were not in dispute and the
case only involved issues of law.

The respondent, a 30-year-old native and citizen of Mexantered the United States as a
nonimmigrant visitor in September 1977 with his motherttee basis of his mother's Nonresident
Alien Mexican Border Crossing Card (Form 1-186). On Nobeni4, 1977, he acquired derivative
fifth-preference classification as the unmarried cbfld sister of a United States citizen after a visa
petition was filed on his mother's behalf. See sastiad03(a)(5), (8) of the Immigration and
Nationality Act, 8 U.S.C. 88 1153(a)(5), (8) (1976); 8 C.F.R. § 2@3.(l977). The visa petition
was approved on December 6, 1977, and the respondent, hsdthers, and his mother filed
applications for adjustment of status pursuant to sectioo4e Act, 8 U.S.C. § 1255 (1976), on
April 24, 1978. They all appeared for personal interviews agr@ \mformed that their adjustment
applications were approved and that each would receivdieaanRRegistration Receipt Card (Form
[-551) in the mail. Subsequently, the respondent's motitehia two brothers received their cards,
but the respondent did not. Reportedly, inquiries were madtietiwe Service, and each time the
respondent was assured that everything was in order andhishapplication had been granted.
However, in fact, no action had been taken on theoregent's application.

The respondent was married on January 11, 1980, and on Apt®&9, he was paroled into the
United States by the Service. However, upon reviewsgrior adjustment application, the Service
terminated his parole status on August 19, 1982, concludindhéhavas no longer eligible for
derivative preference classification through his mqtsiace he was over the age of 21 and married,
and, thus, was no longer a "child." See sections 101(l)(B(a)(8) of the Act, 8 U.S.C. 88
1101(b)(1), 1153(a)(8) (1982); 8 C.F.R. §204.1(a) (1982). The Serviaafdwned the respondent

in a letter dated June 21, 1985, that his application for asunstof status was denied and gave him
until July 21, 1985, to voluntarily depart from the United &atHowever, on September 9, 1985,
the Service granted his application for adjustment tdistaunc pro tunc, effective as of August 15,
1978. Apparently, the respondent subsequently lost the AdigisfRation Receipt Card issued to him
in conjunction with the grant of his application. Winenapplied for a replacement, these rescission
proceedings were instituted when the district directoiMarch 6, 1987, issued a notice of intent to
rescind the respondent's prior adjustment of status oba$is that there existed no authority to
approve the application for adjustment of status nunc pm @mMarch 18, 1987, the respondent
requested a hearing before an immigration judge.

In his decision to rescind the adjustment of the respulsd&atus, the immigration judge concluded
that there existed no authority to grant adjustmentatfis on a nunc pro tunc basis, and that the
Service was not estopped from seeking rescission. Acglydithe immigration judge ruled that
rescission was warranted, given that at the timesafdspondent’s adjustment of status on September
9, 1985, he was ineligible for derivative status in vievisfage and marriage.

Section 246(a) of the Act, 8 U.S.C. § 1256(a) (1988), providesriment part:

If, at any time within five years after the statusagierson has been otherwise adjusted under the
provisions of section 245 or 249 of this Act or any ofitevision of law to that of an alien lawfully
admitted for permanent residence, it shall appear tsdtigfaction of the Attorney General that the
person was not in fact eligible for such adjustmentatiis, the Attorney General shall rescind the
action taken granting an adjustment of status to suchrpargbcancelling deportation in the case
of such person if that occurred and the person shadlupen be subject to all provisions of this Act
to the same extent as if the adjustment of status d¢italoeen made.
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In rescission proceedings, the Government bears tdemof proving ineligibility for adjustment of
status by clear, unequivocal, and convincing evidenceirlWaiNS, 392 F.2d 55 (9th Cir. 1968);
Matter of Pereira, 19 I&N Dec. 169 (BIA 1984).

On appeal, the respondent contends through counsel thatabsence of any statute or regulation
prohibiting such action, the Service has the inhgoemter to grant adjustment of status nunc pro
tunc. He further asserts that the action of the Beimiseparating his administrative file from those
of his other family members amounts to affirmativeaonduct, as a result of which it should be
estopped from seeking to rescind the prior grant of adjustofetatus.

The Service contends on appeal that it has no authogmant applications for adjustment of status
on a nunc pro tunc basis. In the Service's view,cit®@s in this case do not rise to the level of
affirmative misconduct so as to establish a casedaitable estoppel.

Turning first to the Service's grant of adjustment afugt on September 9, 1985, we agree that the
Service had no authority to grant that relief on a@oggttive or nunc pro tunc basis. Since a
nonimmigrant alien is assimilated to the position ofagpplicant for entry when applying for
adjustment of status, he must be eligible, at the timagplication is acted on, for the preference
category relied on when the application was filed. Pei-@mn V. INS, 638 F.2d 1324 (5th Cir.
1981); Yui Sing Tse v. INS, 596 F.2d 831 (9th Cir. 1979); see alsmrs&04(e) of the Act, 8
U.S.C. 8 1154(e) (1988). Although discretion is given to therAtly General to admit applicants,
he has no authority to act retroactively on an apjminaDong Sik Kwon v. INS, 646 F.2d 909 (5th
Cir. 1981); Matter of Talanoa, 13 I&N Dec. 161 (BIA 1969), a#d7 F.2d 1143 (9th Cir. 1970).

Given that the Service had no authority to grant gmication for adjustment of status nunc pro
tunc, we find that the grant was in error. The respandas seeking immigrant status under section
203(a)(8) ofthe Act, which allows a "child," as definggéctions 101(b)(1)(A)-(E), if not otherwise
entitled to an immigrant status and the immediate isguai visa, to be entitled to the same status
as that afforded to his parent if accompanying or fafigvto join that parent. See also 8 C.F.R. §
204.1(a)(5) (1991). Section 101(b)(1) defines a "child" to meamararried person under 21 years
of age. As noted above, at the time his applicationlésivative status was granted on September
9, 1985, the respondent was both married and over thefage. Therefore, the Service has
demonstrated by clear, unequivocal, and convincing evidbaté¢he respondent was ineligible for
adjustment of status at the time it was granted.

The respondent seeks to estop the Service from reggimdiprior adjustment of status on the basis
of its conduct in this case. In two nationality casi$ v. Hibi, 414 U.S. 5 (1973), and Montana v.
Kennedy, 366 U.S. 308 (1961), the United States Supreme Courtdofenpossibility that the
doctrine of equitable estoppel might be applied against theei@ment in a case where it is
established that its agents engaged in "affirmativeanduact.” See also INS v. Pangilinan, 486 U.S.
875 (1988) (neither by application of estoppel doctrine, namumcation of equitable powers, nor
by any other means does a court have the power teraotidenship to Filipino nationals). However,
the Supreme Court has not yet decided whether evemiatfiite misconduct” is sufficient to estop
the Government from enforcing the immigration law$SIv. Miranda, 459 U.S. 14 (1982); see also
Matter of Tuakoi, 19 I&N Dec. 341 (BIA 1985); Matter of M/V&emn Judge,"” 18 I&N Dec. 186
(BIA 1982). Some federal courts have found "affirmativecomgluct” and applied estoppel against
the Government. See, e.g., Corniel-Rodriguez v. INS, 532 301 (2d Cir. 1976). By implication,
the United States Court of Appeals for the Fifth Cirauithin whose jurisdiction this case falls, has
found that the doctrine of equitable estoppel may be apgdjathst the Service where affirmative
misconduct is demonstrated. Fano v. O'Neill, 806 F.2d 12620i6tl1987). Acting on an appeal
from a lower court's grant of summary judgment for the/iBe, the court found that the alien's
claims against the Service were broad enough to encentpagype of conduct sufficient for
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estoppel. In the court's view, there existed a maissiad¢ of fact precluding summary judgment, and
it accordingly reversed and remanded. In that case, synudgment would still have been proper
notwithstanding the factual issue, if, as a matteawf equitable estoppel was not available against
the Service. As the court nevertheless found it nacg$s reverse and remand the case, it would
appear that the court has accepted the principle thappedtis available upon a showing of
affirmative misconduct.

However, although the Fifth Circuit may have acceptedavailability of estoppel against the
Service, the Board itself and the immigration judgesnatt@out authority to apply the doctrine of
equitable estoppel against the Service so as to precludmitindertaking a lawful course of action
that it is empowered to pursue by statute and regulatmuntdble estoppel is a judicially devised
doctrine which precludes a party to a lawsuit, becauseé improper conduct on that party's part,
from asserting a claim or a defense, regardless cubstantive validity. M.D. Phelps v. Fed.
Emergency Management Agency, 785 F.2d 13 (1st Cir. 1986). Est®ppadquitable form of action
and only equitable rights are recognized. Keado v. Unitag§ 853 F.2d 1209 (5th Cir. 1988). By
contrast, this Board, in considering and determiningsdastre it, can only exercise such discretion
and authority conferred upon the Attorney General by BVC.F.R. § 3.1(d)(1) (1991). Our
jurisdiction is defined by the regulations and we havginsdiction unless it is affirmatively granted
by the regulations. Matter of Sano, 19 I&N Dec. 299 (BIA 198%tter of Zaidan, 19 I&N Dec.
297 (BIA 1985).

Of course, this Board is empowered to find that a wiadf the statutes or regulations has infringed
upon an alien's procedural rights, which may in turn affieterminations regarding deportability,
exclusion, relief from deportation or exclusion, or estlbenefits under the immigration laws.
However, this authority exists only to the exteitthis encompassed by our appellate jurisdiction,
as delineated by 8 C.F.R. § 3.1(b) (1991). As we have ndigiias to review a district director's
decision to deny adjustment of status according to 8 C§2R5.2(a)(5) (1991), it follows that we
have no jurisdiction to review or remedy a failure ¢b @n the application. As in this case, we do
review the decision of the immigration judge in resoisgiroceedings, but the matter before us over
which we have jurisdiction is whether the Service mas its burden of proving that the alien was
ineligible at the time adjustment of status was grated not whether the failure to previously grant
adjustment of status and the circumstances surroundirfgithiat constitute affirmative misconduct
S0 as to justify granting adjustment of status as an &tpitamedy in the face of the alien's clear
ineligibility.

It is well settled that it is not within the provinoéthis Board to pass on the validity of the statutes
and regulations we administer. Matter of Patel, 19 I&N.0&4 (BIA 1988); Matter of Valdovinos,
18 I&N Dec. 343 (BIA 1982); Matter of Bogart, 15 I&N Dec. 552 (B1A75, 1976; A.G. 1976);
Matter of Chavarri-Alva, 14 1&N Dec. 298 (BIA 1973). It folis that if the Service, pursuant to
those statutes and regulations, properly seeks to respndrarant of adjustment of status and
establishes by clear, unequivocal, and convincing ewdé¢hat the alien was ineligible when
adjustment of status was granted, the rescission musthedd by the Board.

Accordingly, the appeal will be dismissed.

Order

The appeal is dismissed.

Cases - Discussion
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In matter of Hernandez - Puente, above consider tleving issues

1. If the BIA cannot rule on questions involving equitabterests, who will?

2. Analyze the flow of the application/litigation. Wheto you think would be the next
step that the alien could have gone for relief?

Derivative Beneficiaries: Under the immigration la@gngress has attempted to maintain
"family unity". Therefore, if a parent obtains permanresidency, the spouse and minor children of
the beneficiary can also immigrate with the par@éhese additionalimmigrants are called "Derivative
Beneficiaries" since they derive their immigratioatss from the primary beneficiary. In order to be
derivative beneficiaries however, the derivative lielaey must be unmarried and under the age of
21 at the time the immigrant visa is granted.

Death of a USC Spouse
RECOMMENDED FOR FULL-TEXT PUBLICATION
Pursuant to Sixth Circuit Rule 206
File Name: 09a0139p.06
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No. 08-3321Lockhart v. Napolitano, et al. Page 2

OPINION

COLE, Circuit Judge. The United States Citizen and Imr@ueServices

("USCIS”) denied Petitioner Nelly Supangan Lockhart’'sqtkhart” or “Mrs.

Lockhart”) application for an adjustment of status td tfgpermanent United States
resident on the ground that she was statutorily inedigdal such adjustment because she
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was no longer an “immediate relative” under the Immigraaind Nationality Act
("INA™), 8 U.S.C. § 1101 et seq., upon the death of her hushdaockhart filed a
lawsuit in the United States District Court for therthern District of Ohio, seeking
injunctive, declaratory, and mandamus relief to compspBedent Janet Napolitano,
Secretary of the Department of Homeland Security (&acy” of “DHS”), to find, as
a matter of law, that she is an “immediate relativeder INA, 8§ 204(b)(2)(A)(i),

8 U.S.C. § 1151(b)(2)(A)(i), and to reopen and readjudicatapmication for
adjustment of status. The sole issue before us is aguestiaw, which requires us to
interpret language of the INA to resolve a matterrst fmpression in this Circuit. The
guestion is whether an alien-spouse, whose citizen-sfitagseéhe necessary
“‘immediate relative” petition form under 8 U.S.C. 88 1187, 12%8jcput died within
two years of the qualifying marriage, qualifies as a spaader the “immediate
relative” provision of the INA. For the reasons feth below, we conclude that a
“surviving alien-spouse” is a “spouse” within the mearofighe “immediate relative”
provision of the INA. Accordingly, wAFFIRM the district court’s grant of summary
judgment for Lockhart.

*k%k

Federal Authority over Immigration

It is a well established point of law that the fedg@ernment has the sole jurisdiction to
enact and enforce any laws concerning immigrations iBhjenerally why states have a problem
when they attempt to sue the Attorney General orodimgr Federal official or agency for payment
incurred as a result of services or expenses on alifma that state's jurisdiction. Likewise, states
cannot pass laws eliminating the rights of aliens/eodnd work within their boundaries.

Federal-Local Cooperation

Over the last few years, the USICE has used INA § 28@(g¥tablish agreements with local
law enforcement to enforce immigration law, in effdeputizing local police officers to execute
immigration functions. This has given rise to its awmque set of issues and debate on whether law
enforcement peace officers, whose primary purposepseient crime is appropriately suited to
become immigration agents. The Police Foundatiomy.policefoundation.orgissued a detailed
report in April 2009 examining the use local police for igmation enforcement: “The Role of Local
Police: Striking A Balance between Immigration Enfone@t and Civil Liberties.”

Priority Dates

As you have seen from the law, there is a defimigdtion on the number of immigrant visas
allocated each year. In some categories, due torgesrlamber of applicants, there is a waiting list.
This waiting period can be as long as ten or tweh@ven twenty years in some cases. Take a look
at the "visa bulletin". Try to work through the prigrdates of the various immigrant categories,
both family and employment and the respective "avéilghilates.

Problems

Consider the following individuals who would like to permatheimmigrate to the United States.
What do you think is the best course of action for ed¢hese intended immigrants? Is there an
immigrant option available for them? What is thatnigrant option? What if there is no immigrant
option? Is there possibly also a non-immigrant opticailable to them? If so, what would you
advise?
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A. Martha's parents immigrated to the U.S.A. aftertaheed 21. Martha is still single
but wants to join her parents in the United StatefiatWan Martha do?

B. Samantha goes off with the U.S. army to do a touludy in Germany. There she
meets Kurt and they fall in love. How can Samantidhkurt return to the United States together
and keep the flame of love burning bright?

C. Sheilais the adult married daughter ofa U.S. citi&mila's U.S. citizen father wants
her to immigrate to the United States. What ardést avenues for Sheila to immigrate? Consider
this twist: halfway through the application procesildlgets divorced.

D. Juan is a brilliant physicist who has won numerod®nal awards and recognition.
He wants to reside permanently in the United Stat&sgtioer his research due to the facilities in this
country. What options does he have?

E. Nadine is a Russian foreign student studying computercsdethe United States.
What can she do?

F. Jan is a talented soccer player from the PeoplefaiBlic of Korea. He visits the
USA for a exhibition match and during the tour, he giway from his team. What options does he
have?

G. Tom, Dick, and Harry are three lawyers with a pcacin Germany. They want to
form a law firm in the USA to assist investors wiant to set up operations in the US.

H. Abbey Road is a musical group that has been invitgeetform at the prestigious
annual Grammy awards this year. Seeing that the §8Aetter market for their kind of music, they
want to immigrate to the USA. What visa type would yduise?

l. A student in India wants to continue with higher studiethe USA. What options
does she have?

J. Joe Shmoe meets the love of his life on a triphailand. Joe comes to you for
advice since he wants to bring his girlfriend to theAldS soon as possible.

K. What options are available for a person who hasbtain medical treatment in the
USA?

L. Tony Hok is a martial arts exponent who has beeiteid to showcase his skills at

various martial arts venues throughout the USA.

M. David, a US Citizen, meets Gloria from Greece en lbusiness trip to the USA.
David wants to spend more time with Gloria and get tankher better. At some time during their
relationship, while Gloria is still in the USA, Davproposes to her.

N. Miguel has been kidnaped from his family in Guatemathlaought across the US
border to work in the USA. He escapes from his caghodds apprehended by US law enforcement.

O. Tomas was brought to the USA at the age of 2 by igisant farm worker parents

who entered the USA without inspection. He is nowHs graduated from high school, shows
great promise in science and math, and wants to gdlegeo What options does he have?
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P. Rooshtam and Shire Duck, two brothers, want to brieg ttain of high-end
restaurants, “The Peeking Duck”, to the USA.

Q. Puppy Queen, a top dog breeder, wants to travel to tAedJ&plore the market
for her puppies in the US market.

R. Successful gaming magnate, Goombah Tron wants tetattant from the top US
firms to lure them to China to start a software dawelent firm there. While in the USA he also
wants to take a few courses on anti-piracy and intelié@roperty law at a top-rated law school,
Akron Law.

S. Faisal Khan, from Pakistan, wants to come to tBA td learn to fly at a local flight
school and get his commercial pilot’s license.

T. Teresa, from El Salvador, has great fear of retgri@riner native country on account
of gang violence and violence against women.

U. A spouse of a H-1b worker is seriously assaulted byité spouse. The victim
complains to law enforcement and the spouse is codvidtee victim knows that there is no support
available in the couple’s home country and has to take @f the couple’s two children.

V. Victor is a talented car designer for the Italiaroabbile firm Pininfarina. He wants
to visit the USA to participate in a design contesthil®\here, he is wooed by a US auto design firm
and wants to accept their offer.

W. Ronaldo and his friends from Brazil enter the US&\air through Miami with valid
visas. About three months into their stay, theydkeaot to return to Brazil since there are better
job opportunities in the USA. However, they do not wantemain illegally in the USA. What
options do they have?

X. Movie Director Diego X. wants to make a documentdgua street children in the
USA. He wants to bring his production team with hintite® USA for the shoot, estimated to take
3-4 months.

Y. Dr. No is a dedicated pediatrician. She wants to dornttee USA to gain experience
at a pediatric hospital to improve her skills.

Z. It is the end of the line for Zorro. He entered ti#A illegally over 25 years ago and

had two US-citizen children. Now ICE has caught up tiithand he has been placed in deportation
proceedings. Are there any immigrant visa optionsaailto him?
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Visa Bulletin for June 2009: Source: www.state.gov
Family

All P.R.CHINA INDIA MEXICO PHILIPPINES
1st  08NOVO02 08NOV02 08NOV02  080CT92 01SEP93
2A 15DEC04 15DEC04 15DEC04 15MAY02 15DEC04
2B 01FEBO1 01FEBO1 01FEBO1 01MAY92 01APR98
3rd  080CTO00 080CTO00 080CTO00 220CT92 01JUL91
4th  15AUG98  15AUG98 15AUG98  22MAY95  01AUGS86
*NOTE: For June, 2A numbers EXEMPT from per-countrytliarie available to applicants from
all countries with priority dates earlier than 15MAYO02. @24mbers SUBJECT to per-country limit
are available to applicants chargeable to all counE€EPT MEXICO with priority dates

beginning 15MAY02 and earlier than 15DECO04. (All2A numbersigemifor MEXICO are exempt
from the per-country limit; there are no 2A numbersMiiEEXICO subject to per-country limit.)

Employment
All P.R.CHINA INDIA MEXICO PHILIPPINES
1st C C C C C
2nd C 15FEBO5 01JANOO C C
3rd U U ) U U
Other
Workers U
4th C C C C C
Certain Religious Workers C C C C C
5th C C C C C

Targeted Employment Areas/
Regional Centers C

5th Pilot Programs C
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Visa Bulletin for June 2004 - Sourcewww.state.qov

Priority Dates for Family Based Immigrant Visas

All INDIA MEXICO PHILIPPINES
1 st 220CTO00 220CTO00 150CT94 15JUL90
2A* 08DEC99 08DEC99 01JUN97 08DEC99
2B 15JUN95 15JUN95 15JAN92 15JUN95
3rd 150CT97 150CT97 08MAR95  01MAR90
4 th 08JUL92 15MAY91  08JUL92 22MAR82

*NOTE : For June, 2A numbers EXEMPT from per-countrytliarie available to applicants from
all countries with priority dates earlier than 01JUN97.rizdnbers SUBJECT to per-country limit
are available to applicants chargeable to all coun&E€EPT MEXICO with priority dates

beginning 01JUN97 and earlier than 08DEC99. (All 2A numbersgedvor MEXICO are exempt

from the per-country limit; there are no 2A numbersMiEEXICO subject to per-country limit.)

Priority Dates for Employment-Based Immigrant Visas

All INDIA MEXICO PHILIPPINES
1 st C C C C
2nd C C C C
3rd C C C C
Other Workers C C C C
4 th C C C C
Certain Religious
Workers C C
5 th C C
Targeted
Employment Areas/
Regional Centers C C C C
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A (Very Short) Glossary of a few selected terms

AAU: Administrative Appeals Unit

AG: Attorney General

BALCA: Board of Alien Labor Certification Appeals

BIA: Board of Alien Labor Certification Appeals

DHS: Department of Homeland Security

DOJ: Department of Justice

DOL: Department of Labor

DOS: Department of State

EOIR: Executive Office for Immigration Review

EWI: Entry Without Inspection

lIRIRA: lllegal Immigration Reform and Immigrant Responsibili ty Act of 1996
IJ: Immigration Judge

Immigrant: One who intends to reside permanently in the ($A
INA: Immigration and Nationality Act

INS: Immigration and Naturalization Service

IRCA: Immigration Reform and Control Act of 1986
Non-immigrant: One who comes to the USA for a temporary, defied purpose
NTA: Notice to Appear

OSC: Office of Special Counsel

USCBP: United States Customs and Border Patrol

USCIS: United States Citizenship and Immigration Service

USICE: United States Immigration and Customs Enforcement
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