Chapter 4
Family-Based Immigration; Employment-Based Immigration
Introduction

In the foregoing chapters, you have seen sectiongddwhand the regulations dealing with
immigrant and non-immigrant classes defined as “fanaigeld” or “employment-based” immigrants
or non-immigrant visa classes granted permission td& wothe U.S.A. You are also aware that
there are strict numerical limits on immigrant vigaisthe various immigrant categories, whether
family or employment based. You also recall seeingRhierity Date” tables that show the currency
of each preference category - sometimes backlogged by geaven decades!

Family Immigration

Family based immigration is a term that loosely eferimmigration to the United States on
a permanent basis by an individual who has been spahispeequalifying family member. There are
six categories of family based immigration. At theyop, and not subject to any quotas is the
“immediate relative” of a US Citizen. That visa strsubject to any quotas or delays other than
normal processing times by the USCIS or DepartmeState.

After that comes the family “preference” categorytstg with unmarried sons or daughters
of US Citizens, being the first preference. Then agehspouses and children (under 21) of
permanent residents as category 2-A. Following theategory 2-B which is unmarried sons or
daughters of legal permanent residents. Thereafter veenhavied sons or daughters of US Citizens
which is family based preference 3. Finally, we hawthers or sisters of US Citizens which is family
based preference 4.

Please note that under the immediate relative categbifgiren of the immediate relative
cannot enter the USA. Their parents must first petitio them as permanent residents in order to
allow the children to enter. However, there is deneabeneficiary status as it is called in
immigration law for children of the other 5 preferecag¢egories.

The immigration law is very complex because Congresster the years essentially created
a patchwork quilt of laws - old laws, new laws and cirdamses of any given economic and social
period. The Congress also set forth strict numerical gquotthe law. Under these only a certain
number of visas can be issued every year to eacledéthily preference categories. Obviously,
many, many millions of people want to immigrate to theted States. Therefore, many qualifying
relatives are waiting in line to enter. The line mevorward slowly every year when Congress
authorizes the issuance of additional immigrant visas. J8CIS and the State Department then
process those applications in the order in which thengweceived. Therefore, a limited number of
immigrants is allowed to enter the USA. In the memaateven more immigrants have applied and so
the line moves forward slowly and in some casesslewyly. For instance, for brothers or sisters of
US Citizens, the wait can be upto 20 years or moreddain countries! Even some employment-
based visa categories are backlogged for years!

Financial responsibility of U.S. Citizen Sponsors

A US Citizen sponsoring a relative must be willing lsbaaccept financial responsibility for
that immigrant either on his own or with a joint spon That obligation remains until the immigrant
becomes a US Citizen, that immigrant dies, or theigrant has worked for 40 qualifying quarters
in the United States, whichever comes first. Mostilfabased immigration petitions whether filed
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in the USA or processed at a consulate overseas requafdavit of support (Form 1-864). If the
sponsor cannot meet the income or asset requirernetite ihumber of immigrants being sponsored,
a joint sponsor or co-sponsor can file another affidz\support.

Marriage between a US Citizen spouse and an alien

Marrying a US Citizen in order to gain an immigratie@méfit is illegal. The marriage must
be genuine and bonafide, based on bonds of love and $rusthaany couple. Please note that the
USCIS does not recognize same-sex partner marriagesefdhe while gay marriages may be
celebrated or recognized in other parts of the woréen in some states in the United States, these
marriages are not currently recognized as valid for gretion purposes and therefore the same-sex
partner will not receive an immigration benefit.

Conditional Permanent Resident Status for spouses of US @ins

Simply getting married to a US Citizen does not autoraliytimake an alien a citizen pr
permanent resident. The permanent resident status ikradsvn as the “green card”. In the past
the green card would be issued for 10 years for people whaedhdlS Citizen spouses.
However, in 1986 Congress enacted a law to combat immigrfaaud. That law, the
Immigration Marriage Fraud Act or IMFA changed the valigieriod of the initial green card
from 10 years to 2 years. Ninety days before that 2 yeaod ends, the couple must jointly file
another application with the USCIS to prove that teystill married and seek to remove the
conditions on the temporary green card and give thegfosgouse an unconditional or
“permanent” green card which will be valid for 10 yealfsthe couple are no longer married|to
each other, then the alien spouse can choose to eagfm@onditions on his or her own.

Fiancee Visas - for love or for....?

A fiancé(e) visa is a very useful mechanism thataWweprovides for intending spouses of US
Citizens to legally enter the USA. Once the fiangé¢eers the USA, he or she is entitled to stay in
the USA for upto 90 days. During that 90 days the couple eacment their relationship, spend
more time with one another and ultimately get marfidoat is their intent. However, at the end of
the 90 days if the fiancé(e) has not married the Ueit the fiancé(e) is no longer in valid status
in the USA and must leave. After 90 days, if not marriied,foreign fiancé(e) technically becomes
illegal in the USA and has overstayed his or her visa.

There is no extension to a fiancé(e) visa nor ikange of status to another immigrant
classification allowed for a fiancé(e) visa. Theyariiange allowed for a fiancé(e) visa is “adjustment
of status” or application for a green card through marriagae US Citizen fiance(e).

However, in order for the US Citizen fiancé(e) te &n approvable petition, he or she must
also show that he or she has not been convicteayofialent offenses including domestic violence
or child abuse. If the US Citizen spouse and the foffeigné(e) made contact through a “marriage
broker”, then that broker’s involvement in facilitagithat relationship should also be disclosed. These
were all recently enacted provisions to protect bddhQitizen spouses as well as foreign fiancé(e)s
from entering into abusive or fraudulent relationships.

“Children” under Immigration Law
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101(b) As used in titles | and 1I--

101(b)(1) The term "child" means an unmarried person undetyvone years of age who
IS--

101(b)(2)(A) a child born in wedlock;

101(b)(1)(B) a stepchild, whether or not born out of wedlpcovided the child had
not reached the age of eighteen years at the timmalage creating the status of
stepchild occurred;

101(b)(1)(c) a child legitimated under the law of the chileksdence or domicile, or
under the law of the father's residence or domicilestiadr in or outside the United
States, if such legitimation takes place before thd cbaches the age of eighteen
years and the child is in the legal custody of the hegiiihg parent or parents at the
time of such legitimation;

101(b)(1)(D) a child born out of wedlock, by, through whompie whose behalf a
status, privilege, or benefit is sought by virtue ofrlationship of the child to its
natural mother or to its natural father if the fathas or had a bona fide parent-child
relationship with the person;

Orphan Adoptions

The Immigration and Nationality Act 8101 (b)(1)(E) and ¢Ejs forth the basis for the
adoption of an orphan overseas and the immigratiorabitphan to the United States. The Code
of Federal Regulations (CFR), at 8 CFR §8204.3 sets fodétail the specific procedures that must
be followed in order to obtain the benefit of an orppatition:

101(b)(1)(E)

101(b)(2)(E)(i) a child adopted while under the age of sixyeans if the child has been in
the legal custody of, and has resided with, the adoptingntpareparents for at least two
years or if the child has been battered or subjeexti@me cruelty by the adopting parent or
by a family member of the adopting parent residing irsttmee household: Provided, That no
natural parent of any such adopted child shall thereddyevjrtue of such parentage, be
accorded any right, privilege, or status under this Act; or

101(b)(2)(E)(ii) subject to the same proviso as in cléiise child who: (l) is a natural sibling
of a child described in clause (i) or subparagraph (R)(j))was adopted by the adoptive
parent or parents of the sibling described in such claussubparagraph; and (lll) is
otherwise described in clause (i), except that thd arals adopted while under the age of 18
years;

INA 8101(b)(1)(F) reads:

101(b)(2)(F)(i) a child, under the age of sixteen at tine & petition is filed in his behalf to
accord a classification as an immediate relative usdetion 201(b), who is an orphan
because of the death or disappearance of, abandonna&siastion by, or separation or loss
from, both parents, or for whom the sole or survivingepaiis incapable of providing the
proper care and has in writing irrevocably releasedhiigfor emigration and adoption; who
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has been adopted abroad by a United States citizen ansesjpmtly, or by an unmarried
United States citizen at least twenty-five yearagd, who personally saw and observed the
child prior to or during the adoption proceedings; or whumising to the United States for
adoption by a United States citizen and spouse jointhagyoan unmarried United States
citizen at least twenty-five years of age, who hawéas complied with the preadoption
requirements, if any, of the child's proposed residenoeid®d, That the Attorney General
is satisfied that proper care will be furnished thedcliiladmitted to the United States:
Provided further, That no natural parent or prior adogimeent of any such child shall
thereatfter, by virtue of such parentage, be accordedgnty privilege, or status under this
Act; or

101(b)(1)(F)(ii) subject to the same provisos as in cl@sa child who:

101(b)(2)(F)(i)(1) is a natural sibling of a child desewhin clause (i) or subparagraph
(BE)();

101(b)(2)(F)(i) (1) has been adopted abroad, or is comirtipeédUnited States for
adoption, by the adoptive parent (or prospective adoptivenpaor parents of the
sibling described in such clause or subparagraph; and

101(b)(1)(F)(ii)(111) is otherwise described in clause é)xcept that the child is under
the age of 18 at the time a petition is filed in his@rbehalf to accord a classification
as an immediate relative under section 201(b)

As you can see, one ofthe key issues is whethehtldasctruly an orphan. The second issue
is that the parents must have complied with the pre-adoptguirements, if any, of the child’s
proposed residence. The third is that the Attorney Gkhersatisfied that proper care will be
furnished to the child if the child is admitted to thateath States. And finally, the natural parent or
prior adoptive parent of such a child shall, because c@doption by the US Citizen parent, not
receive any benefit under the Immigration Act by virbfigheir prior parentage of the adopted child.
Note that the level of subsistence is consisterth Wie local standards at the child’s place of
residence. The standard of living in the USA cannaidsl as a basis for subsistence.

Note: the United States has ratified the “Hague ConwvemtioProtection of Children and
Cooperation in Respect of Intercountry Adoption” anddhtson aligns US adoption practice in line
with the other countries in the world that are alsdyp@embers to the Convention. Along with the
“United Nations Convention Against Torture and Othareélrinhuman or Degrading Treatment or
Punishment”, to which the US is also a party, the AdopConvention is a good example of how
public international law can impact on US immigratiaw land policy.

Employment-Based Immigration

While all family based-immigration typically ends ibanefit - Permanent Residency - the
same is not true of employment-based applications. Sonmoyees may seek only temporary
employment, and return to their home countries ongewloek in the US is done. Others may seek
to make a permanent home in the USA. The formerlanthtter may enter the USA in one of the
several non-immigrant status. Then some may wargr@in long term and commence the legal
permanent immigration process.
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Unfortunately, the magnet of jobs in the U.S.A. atisanany illegal aliens as well. This is
a constant source of ammunition to anti-immigrant adies; who sometimes characterize illegal
immigration as a one-stop source for all the natis(grime, pollution, welfare, fraud, etc.). While
illegal immigration doubtless creates its own shangroblems and demands its own solutions, that
discussion is beyond the scope of this chapter. Indigaas focus on legal immigration through
employment.

Employment based simply refers to the fact that @m adi obtaining his or her green card
(also called adjustment of status) through an employerinstance, an employer may require a
highly skilled machine operator or a financial officEne employer may not be able to find a qualified
US Citizen or permanent resident worker who can dthd herefore, the employer hires a foreign
worker to do the job. A foreign worker can only staghe USA for a relatively short period of time,
usually somewhere between 5 to 7 years. Once that pgoedr the foreign worker must leave the
USA. If the employer has spent a lot of time and manésaining the foreign worker and likes the
quality of work that the foreign worker is doing, the erngplomay try to keep the foreign worker
here permanently. That has to be done through a proedlssd ¢Permanent Alien Labor
Certification” or by filing an immigrant worker petiticfor the foreign employer. In both cases the
petition has to be filed by the employer and not theidgm worker. Once the petition is approved the
employee can then apply for a “green card” based on whatbpriority date is available for the
employee or not. Once again we go back to the prefesysteam just as we had for the family based
immigrants.

Temporary non-immigrant visas - as we saw abovey emy permitted in any number of
temporary non-immigrant visa classifications for purgasetemporary employment in the United
States. This employment can range from being a fashadel to a star athlete to a rock musician
or afarm hand. Likewise, permanent immigration stedéumsbe accorded to a number of categories
ranging from unskilled workers to aliens of extraordireiity including Nobel Prize winners.

Let's revise once again the main non-immigrant workaized visa classifications:

H: Divided into three sub-categories - includes professivorkers, skilled workers and
unskilled workers.

E: Treaty traders or treaty investors permitted takwia the U.S.A. for qualifying
investments or international trade.

J: Exchange visitors / researchers

L: Intercompany transferees - permitted to work itia@#d companies in the United States
of America as managerial level employees or speciaklatge workers.

O: Outstanding ability aliens able to work in their@fefields only.
P: Performers - includes performers providing ethnicutturally unique programs.
Q: Cultural Exchange Visitors

R: Religious Workers

Addressing the "Threat" of Undocumented Aliens
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Provisions of the lllegal Immigration Reform and Imnaigir Responsibility Act (IIRIRA) of
1996.

In addition to denying adjustment of status (obtaining@eégicards) to individuals who have
been in the United States in violation of their ssaafter September 30, 1997, the IIRIRA also
establishes the framework for a national employmentficagion system. Under the system, it is
envisaged that employers will ultimately be able to irthetsocial security numbers given to them
by applicants and those inputs will be checked againstadat of valid numbers maintained by the
Social Security Administration and the Immigration aratiMalization Service. Upon approval by
the database, the employee will then be authorizedtk for the employer. The program is being
conducted on a pilot scale to start with and will grdigiloe expanded to cover the entire nation.
Details of the program are set forth below.

In conjunction with the program, the IIRIRA also authes a new and improved "border
crossing identification card” which will now contaifoimetric information in order to prevent
counterfeiting, theft, or other misuse of the existiagds.

Permanent Employment Based Immigration

As we saw in prior chapters, there are several immigeanployment classifications,
beginning with the EB-1 Extraordinary Alien to the EBRYestor.

Recall that the preference system is divided intorfiegor categories for foreign nationals
seeking a green card through employment. These categeri€sadegory 1: aliens of extraordinary
ability, outstanding professors and researchers ornatibnal managers and executives. The second
category is aliens holding advanced degrees or alienseptonal ability. The third category is:
professionals (that is those holding a bachelors’ degrés equivalent) or for skilled workers (that
is someone having 2 or more years of experience)wBitlat is a subcategory: unskilled workers.
The fourth category is for special immigrants includinkigicus workers and the fifth and last
employment based category is for alien entrepreneurhvahe those seeking a green card by virtu
of a substantial investment in the USA. Under the laat itvestment must be at least a million
dollars and the creation of 10 full time US worker’s jobse million dollar requirement can be
reduced to five hundred thousand dollars in certain cases.

While the non-immigrant visa is still valid, the fage worker must start on a process for his
or her long term immigration to the USA to secure @greard. This could be done through an
employer based petition either through “Labor Certikodt or through classification as an
“Extraordinary Ability or Alien of Outstanding Abilitgr as a Inter-Company Transferee or Manager”
and so all of these processes are complex. They takeo&time to process and of course they
require both immigration processing filing fees as welatiorney’s fees. This is an issue that all
foreign workers must deal with promptly after gettingdmsher non-immigrant visa if he or she
desires to live and work permanently in the United Stdfenot they can work for the duration of
their non-immigrant visa and then leave the USA tarreto their home country or to go to some
other third country to pursue other employment or persmp@brtunities.

The Law
Sample:

8 CFR 214.2(h) Temporary employees—
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214.2(h)(1) Admission of temporary employees--

214.2(h)(1)(i) General. Under section 101(a)(15)(H) of the &ctlien may be authorized to come
to the United States temporarily to perform servicekloor for, or to receive training from, an
employer, if petitioned for by that employer. Under thaimmigrant category, the alien may be
classified as follows: under section 101(a)(15)(H)(i)(¢hefAct as a registered nurse; under section
101(a)(15)(H)(i)(b) of the Act as an alien who is comingperform services in a specialty
occupation, services relating to a Department of Defd¥OD) cooperative research and
development project or coproduction project, or servisesfashion model who is of distinguished
merit and ability; under section 101(a)(15)(H)(ii)(a) cf hct as an alien who is coming to perform
agricultural labor or services of a temporary or sealswature; under section 101(a)(15)(H)(ii)(b)
of the Act as an alien coming to perform other temposarvices or labor; or under section
101(a)(15)(H)(iii) of the Act as an alien who is comirggaatrainee or as a participant in a special
education exchange visitor program. These classifiatiomcalled H-1C, H-1B, H-2A, H-2B, and
H-3, respectively. The employer must file a petition vifte Service for review of the services or
training and for determination of the alien's eligipifor classification as a temporary employee or
trainee, before the alien may apply for a visa ok sekenission to the United States. This paragraph
sets forth the standards and procedures applicable todhes#ications.

*k%k

214.2(h)(2) Petitions--
214.2(h)(2)(i) Filing of petitions--

214.2(h)(2)(i)(A) General. A United States employer seetangassify an alien as an H-1B, H-2A,
H-2B, or H-3 temporary employee must file a petitionFonm [-129, Petition for Nonimmigrant
Worker, as provided in the form instructions.

214.2(h)(2)(i)(B) Service or training in more than oneakion. A petition that requires services to

be performed or training to be received in more thanlocation must include an itinerary with the

dates and locations of the services or training and beufied with USCIS as provided in the form

instructions. The address that the petitioner speeifiéts location on the Form 1-129 shall be where
the petitioner is located for purposes of this paragraph.

214.2(h)(2)(i)(c) Services or training for more than engloyer. If the beneficiary will perform
nonagricultural services for, or receive training fronore than one employer, each employer must
file a separate petition with USCIS as provided in thenfinstructions.

214.2(h)(2)(1)(D) Change of employers. If the alien igha United States and seeks to change
employers, the prospective new employer must file agetin Form I-129 requesting classification
and an extension of the alien's stay in the UnitateSt If the new petition is approved, the extension
of stay may be granted for the validity of the approvedipe. The validity of the petition and the
alien's extension of stay must conform to the limitghe alien's temporary stay that are prescribed
in paragraph (h)(13) of this section. Except as provide®l ®FR 274a.12(b)(21) or section 214(n)
of the Act, 8 U.S.C. 1184(n), the alien is not authorimetbegin the employment with the new
petitioner until the petition is approved. An H-1C noniigrrant alien may not change employers.

214.2(h)(2)(i)(E) Amended or new petition. The petitionatisle an amended or new petition, with
fee, with the Service Center where the original jpetitvas filed to reflect any material changes in
the terms and conditions of employment or trainindneralien’s eligibility as specified in the original
approved petition. An amended or new H-1C, H-1B, H-2A, @&B-etition must be accompanied
by a current or new Department of Labor determinatiorthe case of an H-1B petition, this
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requirement includes a new labor condition application.

*k%k

214.2(h)(4)(1)(A) Types of H-1B classification. An H-1B sification may be granted to an alien
who:

214.2(h)(4)(1)(A)(1) Will perform services in a specialigcapation which requires theoretical and
practical application of a body of highly specialized krexlgle and attainment of a baccalaureate or
higher degree or its equivalent as a minimum requiremepttoy into the occupation in the United
States, and who is qualified to perform services irsgeeialty occupation because he or she has
attained a baccalaureate or higher degree or its equivaki® specialty occupation;

214.2(h)(4)(1)(A)(2) Based on reciprocity, will perform sees of an exceptional nature requiring

exceptional merit and ability relating to a DOD coopeearesearch and development project or a
coproduction project provided for under a Government-to-@uonent agreement administered by

the Secretary of Defense;

214.2(h)(4)(1)(A)(3) Will perform services in the fieldfathion modeling and who is of distinguished
merit and ability.

214.2(h)(4)(i)(B) General requirements for petitions inv@\a specialty occupation.

214.2(h)(4)(1)(B)(1) Before filing a petition for H-1B clagsation in a specialty occupation, the
petitioner shall obtain a certification from the Depgent of Labor that it has filed a labor condition
application in the occupational specialty in which tlengs) will be employed.

214.2(h)(4)(1)(B)(2) Certification by the Department obboa of a labor condition application in an
occupational classification does not constitute a denatimn by that agency that the occupation in
guestion is a specialty occupation. The director shadwete if the application involves a specialty
occupation as defined in section 214(i)(1) of the Act. dihector shall also determine whether the
particular alien for whom H-1B classification is soughaglifies to perform services in the specialty
occupation as prescribed in section 214(i)(2) of the Act.

*k%k
Sample: Intra company transferees: executive or mahager

INA Section 101(a)(44)

101(a)(44)(A) The term "managerial capacity" means agrassint within an organization in which
the employee primarily--

101(a)(44)(A)() manages the organization, or a departnsefddivision, function, or
component of the organization;

101(a)(44)(A)(ii) supervises and controls the work ofeotbupervisory, professional, or
managerial employees, or manages an essential funetibim the organization, or a
department or subdivision of the organization;

101(a)(44)(A)(ii) if another employee or other employaes directly supervised, has the
authority to hire and fire or recommend those as aglbther personnel actions (such as
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promotion and leave authorization) or, if no other @yg is directly supervised, functions
at a senior level within the organizational hiergrahwith respect to the function managed;
and

101(a)(44)(A)(iv) exercises discretion over the day-to-dpgrations of the activity or
function for which the employee has authority.

A first-line supervisor is not considered to be actimg managerial capacity merely by virtue
of the supervisor's supervisory duties unless the empleypesvised are professional.

101(a)(44)(B) The term "executive capacity" means an assignwithin an organization in which
the employee primarily--

101(a)(44)(B)(i) directs the management of the organizaiioa major component or
function of the organization;

101(a)(44)(B)(ii) establishes the goals and policies ef dhganization, component, or
function;

101(a)(44)(B)(ii)) exercises wide latitude in discretiondegision-making; and

101(a)(44)(B)(iv) receives only general supervision or tiwadrom higher level executives,
the board of directors, or stockholders of the orgapmat

101(a)(44)(c) If staffing levels are used as a factor ierd@hing whether an individual is
acting in a managerial or executive capacity, the AttpGeneral shall take into account the
reasonable needs of the organization, component, ctidann light of the overall purpose
and stage of development of the organization, compomeitction. An individual shall not
be considered to be acting in a managerial or execofigacity (as previously defined)
merely on the basis of the number of employees thatiridividual supervises or has
supervised or directs or has directed.

*k%k

(Sample: Orphan immigration)

204.3(a) This section addresses the immigration clasmficaf alien orphans as provided for in
section 101(b)(1)(F) of the Act.

204.3(a)(1) Except as provided in paragraph (a)(2) of this seaichild who meets the
definition of orphan contained in section 101(b)(1)(FhefAct is eligible for classification
as the immediate relative of a U.S. citizen if:
204.3(a)(1)(i) The U.S. citizen seeking the child's immigretan document that the
citizen (and his or her spouse, if any) are capable @figing, and will provide,
proper care for an alien orphan; and
204.3(a)(1)(ii) The child is an orphan under section 101(b)(Dfi(Ehe Act.

A U.S. citizen may submit the documentation necessaryefch of these
determinations separately or at one time, depending en thie orphan is identified.
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204.3(a)(2) Form 1-600A or Form 1-600 may not be filed undergéedion on or after the
Convention effective date, as defined in 8 CFR 204.301, leadfteef a child who is habitually

resident in a Convention country, as defined in 8 CFR 204@0br after the Convention
effective date, USCIS may approve a Form I-600 on beladf child who is habitually

resident in a Convention country only if the Form [-60af¥A4orm I-600 was filed before the
Convention effective date.

Cases

Let's examine a case that, despite not being classiea "precedent decision" by the
Administrative Appeals Unit of the INS is an importaetision in determining whether or not an
alien should be accorded "exceptional ability status lagreeby permitted to immigrate permanently
to the United States. The case is known as "MipgpiEBhosphate” because the alien beneficiary was
an executive with a fertilizer plant in Mississippihélalien came into the USA to take over the
troubled plant. In doing so, he saved the employeesajubsontributed to the local economy. The
Administrative Appeals Unit, in reviewing his applicatifmm permanent residency determined that
it was in the "national interest" to permit thigalito reside permanently in the U.S.A. because of his
contributions. Note that for this alien, there wasneed to go through the process of "labor
certification."

In Mississippi Phosphate, the Administrative Appeals bfiihe (then) INS agreed with the
Service Center Director’s decision to approve an EBafiadal Interest Waiver (NIW) application.

The AAU, in reviewing Mississippi Phosphate, held that:
“While Service regulations do not specifically stateatwwould be in the “National Interest”, factors

that could be considered in the national interestaoest alien of exceptional ability in business might
include:

1. Improving the U.S. economy;

2 Improving wages and working conditions of U.S. workers;

3 Improving education and training programs for U.S. childwehunder qualified workers;
4, Improving healthcare;

5 Providing more affordable housing for young and/or oldergrad.S. Citizens;

6 Improving the environment of the United States and mgaknore productive use of

natural resources; or
7. A request from an interested U.S. agency.”
The straightforward and reasonable interpretation xéeptional” and the criteria needed for a
waiver of labor certification “in the national imest” were laid out in the Administrative Appeals Unit
decision in the “Mississippi Phosphate” case. That ceaision has now been modified by another
Administrative Appeals Unit decision, Matter of New X@tate Dept. of Transportation, 22 I&N
Dec. 215 (Commr. 1998).
In New York State, the Administrative Appeals Unit waaraining the applicability of a national
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interest waiver for a Civil Engineer hired by the Néark State Department of Transportation. The
engineer was claiming to be an expert on bridge and higheeanstruction and repair. The AAU
held that the “national interest” waiver could nogbanted. While the facts of the case are clear, the
AAU decision unfortunately is not. Far from adding to boely of law and clarifying the criteria for

a national interest waiver, the AAU decision doeshimgt other than confuse the issue.

First of all, it appears that the AAU seems to taleepbsition that most - if not all - national intdres
waivers are simply a strategy to evade the burdensbof Icertification. While bypassing labor
certification is certainly one of the advantageshefmational interest waiver, it is by no means the
only advantage that qualified aliens seek. Due to thearashd research and skills, most “exceptional
ability” aliens would find it difficult, if not impossikel, to quantify their skills in a labor certification
application. Further, given the glacial speed of labatification (and now even the PERM system
is backlogged!), an exceptional ability alien’s work asdmmediate relevance will be old news by
the time labor certification is approved.

Ignoring these obvious facts however, the AAU expeddra “knee jerk” reaction to the national
interest waiver application. In New York State, the Aathtinuously emphasized that the labor
certification route must be taken. The AAU declared thatapplicant must demonstrate why labor
certification would be detrimental to the national ier In setting up this barrier, the AAU has
placed what may be an insurmountable burden on aspirimpakihterest applicants. Perhaps this
reaction was only inevitable, given the fact thattmany practitioners and too many aliens have filed
“national interest” applications in borderline or eadgarly inapplicable situations.

Reacting to the New York State decision, the four I&fanal service centers which adjudicate the
national interest waiver applications have begun retgrapplications pending at the service centers.
Aliens must respond to lengthy lists of additional evigeimcorder to qualify for the NIV. For
example, the Lincoln, Nebraska service center hasllthe following six additional issues on which
evidence needs to be presented:

. Evidence that the benefits of the proposed employméiieanational in scope.

. Evidence that the employment is in an area of subatamttrinsic merit (which would be
self-evident if the application was based on solid faots qualifications).

. Evidence that the alien can perform the duties of tli@sed employment position (this
seems to be an unnecessary requirement, because obtheuslien would not be filing an
application for a national interest waiver if he or sbeld not perform the duties of the
proposed employment).

. Establish that the alien is not seeking a nationalést waiver based on a shortage of
qualified workers in a given field. (Here again, the nalanterest waiver was not intended
to be a competitor to labor certification. It was mbended that the national interest waiver
applicant be required to test the U.S. job market. Gleadre are many researchers or many
scientists in a given field. The issue is not whethere are qualified workers or not, the issue
is whether the alien, based on his or her own indegr@niherit, qualifies as an alien of
exceptional ability)

. Demonstrate that any patent or innovation thattie& claims serves that national interest.
(Many patents and innovations are purely fundamentatire. They may not directly serve
the national interest in any tangible or quantifid@hion. Most fundamental research tends
to be non-commercial in nature, since such researafsfthe basis for future research and
further innovations that may ultimately lead to contia@mpplications).
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. Establish a past record of specific prior achievemdrittwjustifies projections of future
benefit to the national interest. (This requirememakes sense. Obviously, the track record
of the exceptional ability alien must show a prospediinure benefit is possible).

What is disconcerting about the current trend is thelfat the Nebraska Service Center has simply
been returning pending petitions without reviewing thefirsbsee if the petitions already meet the
new criteria of the New York State decision. This bilngsservice center some time, since the alien
then has to resubmit additional evidence or resubméxiséing evidence in the format requested by
the service center. However, this creates an uns@gesxtra burden for the alien and will also create
an extra burden for the service center because tieyowi have two separate documents to review
- first - the initial submittal, and second - the resg®by the alien.

None of this makes sense. The clear cut criteritpaitin Mississippi Phosphate are nowhere to be
found in the New York State decision. The service gsiitave changed their requirements from the
Mississippi Phosphate criteria to the cloudy and unceeyuage of the New York State decision.
It also demonstrates that the immigration servic®ig taking a role that it was never required to
do, which is protecting the U.S. work force. In thisip&, as the economy continues to flounder
(2008-2010 and perhaps beyond), it is clear that “nationaésitehas become significantly harder
to prove. See the practice pointer box below.

Practice pointer: Make sure that your application meeéxceeds the regulatory standards.
Borderline applications may attract a USCIS RFE (Redoed&vidence), often a boilerplate
recitation of the regulations, which require a respavid@en a specified - usually short - periodl.
This places a huge burden on you, as a practitioner, atieeatient, to locate and assemble
the relevant facts and evidence, often from expertsavh far away, and respond by the USCIS-
imposed deadline. The USCIS typically requires RFE regsoms I-140 cases within 30-45

days. This does not give you a lot of time, espeamaila complex case with a detailed RFE.

In March 2010, the™Circuit struck down some of the USCIS’ more burdensageirements
in an RFE issued in an employment-based case [Kazard8CIS (07-56774, March 4, 2010
The 9" Circuit held that absent either statutory authorityegulations promulgated through the
appropriate procedures, the USCIS could not impose requireimetpplicants that were abov
and beyond what the law and regulations permittedKalzarian which arose out of the USCIS’
denial of an EB-1 application filed by an applicant clagrio be an “Extraordinary Ability” alie
the 9" Circuit held: “...neither USCIS n@n AAO may unilaterally impose novel substantive pr
evidentiary requirements beyond those set forth at 8C§204.5.”

el

=

Cases: Mississippi Phosphate decision
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IN RE: Petitioner:
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PETITION:  Immigrant Petition for Alien Worker as a Member of the Professions Holding an Advanced
Degree or an Alien of Exceptional Ability Pursuant to Section 203(b)2) of the Immgration

and Nationality Act, 8 US.C. § 1153(b}2)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made 10 that office,

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, vou may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R, § 103.5 for
the specific requirements. All motions must be submitted to the office that originally decided your case by
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(1).

Moo Rouusts

%Ohﬂ F. GrissoM, Acting Chief
Administrative Appeals Office
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Page 2

DISCUSSION: The Director, Mebraska Service Center, denied the employment-based immigrant visa
petition. The matter is now before the Administrative Appeals Office (AAQ) on appeal. The appeal
will be dismissed.

The petationer secks classification pursuant to section 203(b)(2) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1153(b)(2), as a member of the professions holding an advanced degree. At the
time he filed the petition, the petitioner was a doctoral student at Rice University, Houston, Texas,
After completing his degree, the petitioner became a postdoctoral researcher at the same university.
The petitioner asserts that an exemption from the requirement of a job offer, and thus of a labor
certification, is in the national interest of the United States. The director found that the petitioner
qualifies for classification as a member of the professions holding an advanced degree, but that the
petitioner has not established that an exemption from the requirement of a job offer would be in the
national interest of the United States,

On appeal, the petitioner submits a brief from counsel.
Section 203(b) of the Act states, in pertinent part:

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens of
Exceptional Ability.

(A) In General. -- Visas shall be made available . . . to qualified immigrants who are
members of the professions holding advanced degrees or their equivalent or who
because of their exceptional ability in the sciences, arts, or business, will substantially
benefit prospectively the national economy, cultural or educational interests, or welfare:
of the United States, and whose services in the sciences, arts, professions, or business
are sought by an employer in the United States.

(B) Waiver of Job Offer.

(i} . . . the Attorney General may, when the Attorney General deems it to be in
the national interest, waive the requirements of subparagraph (A) that an alien’s
services in the sciences, arts, professions, or business be sought by an employer
in the United States.

The director did not dispute that the petitioner qualifies as a member of the professions holding an
advanced degree. The sole issue in contention is whether the petitioner has established that a waiver of
the job offer requirement, and thus a labor certification, is in the national interest.

Neither the statute nor the pertinent regulations define the term “national interest.”  Additionally,

Congress did not provide a specific definition of “in the national interest.” The Committee on the
Judiciary merely noted in its report to the Senate that the committee had “focused on national interest by
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increasing the number and proportion of visas for immigrants who would benefit the United States
economically and otherwise. . ..” S. Rep. No. 55, 101st Cong,, st Sess,, 11 (1989),

Supplementary information to regulations implementing the Immigration Act of 1990 (IMMACT),
published at 56 Fed. Reg. 60897, 60900 (November 29, 1991), states:

The Service [now U.S. Citizenship and Immigration Services) believes it appropriate
to leave the application of this test as flexible as possible, although clearly an alien
seeking to meet the [national interest] standard must make a showing significantly
above that necessary to prove the “prospective national benefit” [required of aliens
seeking to qualify as “exceptional.””] The burden will rest with the alien to establish
that exemption from, or waiver of, the job offer will be in the national interest. Each
case is to be judged on its own merits.

Matter of New York State Dept. of Transportation, 22 I&N Dec. 215 (Commr. 1998), has set forth
several factors which must be considered when evaluating a request for a national interest waiver. First,
it must be shown that the alien seeks employment in an area of substantial intrinsic merit. Next, it must
be shown that the proposed benefit will be national in scope. Finally, the petitioner seeking the waiver
must establish that the alien will serve the national interest to a substantially greater degree than would
an available U.S. worker having the same minimum qualifications.

1t must be noted that, while the national interest waiver hinges on prospective national benefit, it clearly
must be established that the alien’s past record justifies projections of future benefit to the national
interest. The petitioner’s subjective assurance that the alien will, in the future, serve the national interest
cannot suffice to establish prospective national benefit. The inclusion of the term “prospective™ is used
here to require future contributions by the alien, rather than to facilitate the entry of an alien with no
demonstrable prior achievements, and whose benefit to the national interest would thus be entirely
speculative.

We also note that the regulation at 8 C.F.R. § 204.5(k)(2) defines “exceptional ability” as “a degree
of expertise significantly above that ordinarily encountered” in a given area of endeavor. By statute,
aliens of exceptional ability are generally subject to the job offer/labor certification requirement;
they are not exempt by virtue of their exceptional ability. Therefore, whether a given alien seeks
classification as an alien of exceptional ability, or as a member of the professions holding an
advanced degree, that alien cannot qualify for a waiver just by demonstrating a degree of expertise
significantly above that ordinarily encountered in his or her field of expertise.

Several witness letters accompanied the petitioner’s initial submission. _of Lamar
University, Beaumont, Texas, where the petitioner earned his master’s degree, stated:

I am very enthusiastic about [the petitioner’s] rescarch because it greatly advanced our

understanding of biodegrading process of chlorinated benzenes in groundwater by
injection of Oxygen Releasing Compound (ORC) into a contaminated aquifer. . . .
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Discussion

What do you think about the above case? What do you timnk)SCIS is looking for?
Despite substantial evidence, the application was denwauld you have handled this case
differently? How so?

Following please find a couple of my articles on theddabor certification process and the
H-1B Visa process. These articles will give you a gampeocedural overview of the process without
getting into any substantial details. Please noteliedt-1B visa and the labor certification process
is only one (although the most used) method of temparadyermanent immigration to the United
States through employment.

The Road Well Traveled: Immigration Through Employment

| have discussed employment-based visas, labor certificaid-1Bs, exceptional and
extraordinary ability aliens, and L-1 transfers inimas articles on my website. However, |
wanted to write one article which would cover in geh¢eams, the “nuts and bolts” of
immigration for professionals and degree-holders or eguntvahrough the time-tested H-1b and
Labor certification route. Be aware, due to natumaitéitions of space, this article is only an
overview of the process.

Typically, the process begins with an individual- lety sarecent college graduate -
obtaining a job with an U.S. employer. The collegedgsaprobably on a “optional practical
training” status, meaning that he or she can work fotaupne year for any employer in the
United States in the specialty for which he or she aaarded the degree. Typically, during the
optional practical training period, the student —obtainkbHion-immigrant worker classification
through an application filed by the employer. For studetis have graduated with a degree in a
“STEM” discipline, OPT period has been increased by amdtfienonths, to 27 months in total.
However, the USCIS has also created a rule (withounpigmating a regulation, of course), that
would prohibit an alien on OPT from continuing to remairine USA under OPT status if the
alien has accumulated an aggregate period of unemploym@@tdafys or more.

Sometimes however, a student may for one reason dhenoot be eligible for the
optional practical training. Students who cannot olaitional practical training would have to
switch from F-1 student status directly to H-1b studentistaFurthermore, there may be aliens
coming directly from overseas who will enter the Udhi&tates on another non-immigrant status
and thereafter switch to H-1b status, or directly abHhon-immigrant workers.

To recap, the first step in the long road toward immignathrough the employment
based preference starts for most aliens with the Helbimmigrant work visa. The H-1b visa
application is made on form 1-129 to the INS. The curfiéng fee is a whopping $1,110.00 for
most employers. (University and non-profit entities among those exempt).
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The H-1b is filed with the INS depending on where the epyga is going to work. There
are four regional INS Service Centers — in Nebraskaag,eCalifornia, and Vermont. Where the
case is filed depends on which Service Center has jursdiover the particular state where the
employee will work. The INS typically takes between 3@ &9 days to approve an H-1b
application. There is currently talk at the INS taésimline” the process, and a proposal is in the
works for “expedited” processing for an additional $1,000.00!igTrings the total fee to
$2,110.00 at current fee levels)

There is an annual quota for H-1Bs. Currently, the gstatads at a paltry 65,000 H-1b
visas per year, plus another 20,000 H-1b slots for “US-isadeainced degree” applicants.

The H-1b visa is valid for up to three years. It mayénewed for another three years for
a maximum of six years. That six-year maximum magxiended in certain cases pursuant to the
“American Competitiveness in the 2Century Act” (AC-21) enacted by President Bill Clintom
October 18, 2000. Various exceptions to the six-year maxiomgar the H-1b include having a
labor certification application or immigrant petitionngkng for over one year with either the
Department of Labor or the INS. Details on the AC-21 And its various benefits and
exceptions to the 6-year cap are also available owebgite.

Assuming now that the foreign worker is in the Unitect&t, working for his U.S.
employer on his or her H-1b visa. The foreigner woitken evidences an interest to remain
permanently in the United States. The H-1b is not gmrgccomplish this. It is merely a non-
immigrant visa, specifically issued for employment wtitlat one specific U.S. employer which
applied for the visa. H-1b visas can not be “transferréldie process for an employee to begin
working with another employer means that the new emeployust commence the H-1b process
and follow through all of the steps in the process asigh a brand new H-1b visa was being
requested.

While the H-1b visa is valid, the foreign worker typigabegins the next stage of the
application for permanent residency (“green card”). Tiratcess is typically through labor
certification. Labor certification is a process bkigh the US job market is tested to determine
whether there are any ready, willing, able and qealifyS workers who can fill the job. The US
Department of Labor attempts to protect the US worken flfereign competition through the
labor certification process.

Labor certification used to follow one of two routesbor certification through
“Reduction In Recruitment”, (RIR) or “regular” laboertification. The main difference between
these two avenues to labor certification is that uriRagular” labor certification, the State
Employment Services Agency (SESA) authorized the adeengnt and recruitment for the
position. In the case of “Reduction in Recruitmentie temployer institutes advertising and
recruitment prior to filing the application for laborrtfication and thereafter submits the entire
application, including the recruitment results, to the AESLabor Certification has been
streamlined through the PERM (Program Electronic Rewaed Management) process. The
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PERM process is akin to the RIR process but the appirc&ifiled electronically through the
USDOL Foreign Labor Certification website.

Once labor certification has been approved by the EgaBment of Labor, the process is
far from complete. The next step is filing the “Imnaigt Petition for Alien Worker”, form 1-140,
with the INS. The INS assesses two main issuedjudaating the 1-140 application: first, the
INS will review whether the employer has the finahebility to pay the required prevailing wage
to the foreign worker. Second, the INS will check vheetthe foreign worker has the necessary
skills and qualifications for the position as required hg employer at the time that the
application for Labor Certification was filed.

Once the 1-140 application is approved, the final stagbeoprocess is all that remains to
be accomplished. At this point, the alien worker asdhiher dependent family members, if any,
apply for “Adjustment of Status”. Adjustment of Statusars application to the INS for the
“green card”. It is made on Form [-485 and is accomparnydébbm G-325 A, listing the aliens
or the dependent family members’ biographic informati®he application is submitted by mail to
one of the four INS Service Centers discussed eareraddition, at this time applications for
Advance Parole (travel outside the United States whéeAdjustment of Status application is
pending) and applications for Employment Authorizationdependent family members can also
be filed. Currently, the Adjustment of Status applicat®making over 1 year to be approved.
Therefore, along with the 1-485, it is usually a good ideapply for Advance Parole and for
Employment Authorization for the principal alien and dejsart family members who wish to
work. The 1-140 petition can be filed concurrently whike 1-485 petition and related applications
described above, provided a priority date is current.

Once the 1-485 application is filed, the USCIS will seinel &pplicant a notice. The notice
will ask the applicant to proceed to the nearest US@splication Support Center” (ASC) to
provide photographs, signature, and fingerprints (“bioméjrasthat a background check can be
processed. On successful completion of the background ¢leokhits”), the Adjustment
application can be approved and the “green card” can achealiyanufactures and mailed to the
alien.

Once the adjustment of status has been approved, thgnfaverker becomes a legal
permanent resident (LPR) of the United States withih&llbenefits and duties required of that
status. Keep in mind that LPR’s cannot vote andbsanemoved (deported) for most felonies
and crimes. The “Legal Permanent Resident” alienwark for any US employer after the
approval of the “green card”.

IMMIGRATION TIDBITS: EMPLOYER OBLIGATIONS
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Change to Form 1-9

As of April 3, 2009, all employers must use the form 1-9, Exyplent Eligibility
Verification, for all new hires on or after that dathis form will also be required for all
re-verifications of previous 1-9's where the employnarthorization may have expired.
Such a re-verification would apply to permanent residantsell as aliens working in the
USA on temporary visas, asylum applicants, aliens wgrkimder temporary protecteg
status, F-1 students under optional practical training, e gending adjustment of
status working under an employment authorization documenteiihe USCIS
instruction, an employer may continue to use an egistirm I-9 to re-verify
employment eligibility. However, the employers have ¢iption of using the new form
9 for re-verification purposes.

.

The revised form 1-9 (version dated 02/02/2009) can be founteatUSCIS website
WWW.USCIS.QOV.

The significant change to the form I-9 is that the DadiSled an additional box to the form
I-9 to avoid problems with understanding the employmagibdity status of an employee filing
in the form. Now, a employee has an option to cheteden 4 different statuses: citizen of the
USA, a non-citizen national of the USA, a lawful parmant resident (one having a green card) or
an alien authorized to work in the USA until a spe@fhpiration date.

The requirement to provide a social security number @n fonm 1-9 still remains
voluntary. It is not mandated.

Finally, the new form 1-9 substantially truncates tle 6f acceptable documents that
establish identity as well as employment authoriza#odetailed listing of documents is attached
to the form 1-9. Of note is that the US governmestiésl “Certificate of Citizenship” is no longer
an acceptable document to verify identity and employrae&gibility! The DHS claims that our
Nation’s Certificate of Citizenship can be easilyicterfeited and is therefore no longer suitable
documentation.

E-verify update

E-verify is an online database that permits emplogeeisheck the work-authorized status
of a new employee. The law requires that the emplay@ninate the employee if the employee
cannot satisfactorily prove his work-authorized statuthe USA. Employees whose names are
not approved through the DHS database are required to riekepts to rectify the missing or
incorrect information. Since the DHS data is basedhenSocial Security database which is
suspected to contain a high percentage of errors, thergedous concerns about the quality of
the e-verify search.
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All federal contractors and subcontractors were requinedxecutive order to begin
following the e-verify regulations and registration begignJanuary 15, 2009. However, by
lawsuit filed December 23, 2008 (Chamber of Commerce dittied States of America, et al v.
Chertoff, et al, US District Court, District of Mdayd, Southern Division, Case No. 8:08-cv-
03444-AW), the parties agreed to extend the e-verify appiigatate to May 21, 2009.
Accordingly, federal employees will have significantp@ssibilities under e-verify beginning May
21, 2009 unless the e-verify rule is stayed or modified bdf@edate. A new memorandum of
understanding between the Department of Homeland Seamadtyhe employer can be found on
the USCIS websitevww.uscis.goVv.A significant issue is that the e-verify agreemeluved the
DHS substantial access to the employer’s interndldantial personnel records.

In a detailed article on my website &wivw.immigration-america.contast year, | had
discussed the details of the e-verify program and pogsiblelems as well as my analysis of
whether an employer should register for e-verify unlessdated by the government. Due to the
space limitations adherent in this publication, it ad possible to reproduce that entire analysis
here. However, it may be a helpful resource for thosested on deciding whether or not to
register to implement e-verify within their organipati

It is going to be interesting to see whether the fedggmabrnment’s attempt to change
immigration procedures by regulation and executive fidterathan by representative legislation
will succeed in this instance.

Problems

1. This is your first brush with immigration law: aetit gives you a call on a Friday
morning - the INS, he said, raided his restaurant ijtg before. They picked up Juan, his head
cook. They said that Juan didn't have the necessarpwmgit authorization.

Your client is worried. He asks your advice. What stidve! do? What should you do?

2. Same employer as before. Only now, having learnedess®n the first time
around he comes to you before hiring an employee. He lmyoesn't know whether the
employee is "legit" or not. What should he do? Whatkhyou do?

3. Your good restaurant client gives you a call (again)enkally you've given him
good advice the last two times. Besides, he pays lleson time and the food is good. This
time, he wants to know if he needs to bother filing that pesky Form I-9 for an employee who
claims she is a U.S. Citizen. He's seen her drilieéase and Social Security Card, he says and
they appear to be good. What's your advice?

4, Your restaurant client calls you. (He's a good cleent he does have a lot of
problems - just the kind we like). An employee who henigated because of failure to provide
documents that your client wanted to see as proof ofogmmeint authorization has turned around
and filed suit against your client for discrimination. Whae the possible grounds for such a
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lawsuit? What defenses does your client have? Howdwvpal advise your client to avoid
problems like this one in the future?
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