Chapter 5 - Asylum and Refuge
Introduction

Standing at the mouth of New York harbor, Lady Libedgds a beacon of hope to the
oppressed of the world. And like moths drawn to the fldheeoppressed do come. That flame does
not burn the moths and in deserving instances provideativand comfort.

Asylum and refugee law is an integral part of the Immignaind Nationality Act. The
following chapter examines three methods of proteditorded by the INA. The first is refugee
status. The second is application for asylum. The ikitemporary protective status. A brief
description of these classifications are as follows:

1. Refugees: Refugees, as the name implies are persoasetisiiirough some action -
generally political - which causes them to free thema countries. A classic
example in American history would be the Vietname$ggees. Refugees acquire
their status while outside the USA.

2. Asylees: Asylees are persons who apply for refugeedtering the United States.
The enumerated classes of applicants for asylum aré¢lyeae same as that of
individuals applying for admission as Refugees.

3. Temporary protected status: From time to time, deperahngonditions in a
particular country, including natural disasters, the Prasiolethe United States has
the authority to declare that the nationals of tmitntry in the United States will
enjoy a temporary protected status within the UnitedeStathereby they will be
allowed to live and work in the United States until gitw@s in their home country
permit them to return. At such time, temporary prostatus will be revoked and
such nationals will have to return to their home ¢ouif they are not in valid
immigrant or non-immigrant status by that time.

Political asylum is a very broad term used to descrifi&t @ctually is an application to stay
in the United States based on one or a combinatiomo¢ than one of five different factors. For
example a person may apply for asylum in the United Statehe basis of five different grounds or
a combination of those grounds. Those five groundslaegatce of the person, his or her religion,
his or her national origin, his or her membershig particular social group or that person’s political
opinion.

As you can see the political part comes only as ottgedive groups. It is not the only reason
to get asylum in the United States. For example soméwaes of a different tribe or a different
group may be persecuted simply because he or she beldhgsdgooup. Likewise someone else may
be persecuted only because of religion, yet anothermperag be persecuted only because of his or
her political opinion. Still other people may be persedwimply because they may be of a particular
social group, for example, they perhaps might be gay gntight be drug traffickers or some other
infirmity which is viewed with disfavor by the genempulation and thus results in persecution.
There is an emerging “social group” basis for gender-basézhce. Now please note that | have
used the word persecution and not prosecution.

Prosecution typically is not a basis for asylum unieesprosecution is triggered by one of
these five categories. For example if prosecutiondaume a person broke the law in that country,
then it is not persecution for the purposes of asyluloresas all people that break that laws are
treated in a similar fashion. So, when we are lookihg@sylum cases as lawyers we do have to
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evaluate if the person’s claim is truly unfair persecusiod therefore is a basis for asylum or whether
it is prosecution and therefore we don't have a strasg éor asylum.

One year after the grant of asylum the asylum seelkédgiisle to apply for a green card. The
asylum seeker can apply for the green card and once agamshe will have to wait until a green
card is available to the asylum seeker. In the seatonit immigrant visas we discuss family based
immigration quotas. However, in asylum law there @rset or regular quotas defined in the law.
Each year the President of the United States decaesrany immigrant visas will be issued to
asylum seekers. Therefore, in any given year only tlatynasylum seekers can obtain their
immigration visas or green cards. Once again theré@&klog so the lines get longer and longer.
However, while the adjustment application is pendingaygum seeker can continue to apply for
and receive employment authorization so that he ocahéve legally in the United States and work
with valid documents.

The Law
101(a)(42) The term "refugee" means

101(a)(42)(A) any person who is outside any country of sudops nationality or, in the
case of a person having no nationality, is outsidecammtry in which such person last
habitually resided, and who is unable or unwilling to metar, and is unable or unwilling to
avail himself or herself of the protection of, thaiuntry because of persecution or a
well-founded fear of persecution on account of racegioglj nationality, membership in a
particular social group, or political opinion, or

101(a)(42)(B) in such special circumstances as the Presifientappropriate consultation
(as defined in section 207(e) of this Act) may specify, @erson who is within the country
of such person's nationality or, in the case of agmel®ving no nationality, within the

country in which such person is habitually residing, and whpersecuted or who has a
well-founded fear of persecution on account of racegioglj nationality, membership in a
particular social group, or political opinion.

The term "refugee” does not include any person who ordiead, assisted, or otherwise
participated in the persecution of any person on accourdce, religion, nationality,
membership in a particular social group, or political @winFor purposes of determinations
under this Act, a person who has been forced to alpydgmancy or to undergo involuntary
sterilization, or who has been persecuted for failuneefusal to undergo such a procedure
or for other resistance to a coercive population cbpirogram, shall be deemed to have
been persecuted on account of political opinion, and @peveo has a well founded fear
that he or she will be forced to undergo such a procedwsebject to persecution for such
failure, refusal, or resistance shall be deemed to &avell founded fear of persecution on
account of political opinion.

Extension of the refugee standard to asylum seekers:
The Board of Immigration Appeals (BIA) held, in MattéiGosta, Matter of Costa, 19 | & N Dec.
211 (1985) that:
“The Statutory Standard for Asylum
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A grant of asylum is a matter of discretion. See sa@08 of the Act;
INS v. Stevic, supra, at 423 n.18. However, an aliengblel for a

favorable exercise of discretion only if he qualifes a "refugee”
under section 101(a)(42)(A) of the Act. Therefore, thattien

establishes the statutory standard of eligibility feylam. The
pertinent portion of section 101(a)(42) provides as follows:

The term "refugee" means (A) any person who is outsige@untry
of such person's nationality or, in the case of a pehseing no
nationality, is outside any country in which such pettashhabitually
resided, and who is unable or unwilling to return to, anthable or
unwilling to avail himself or herself of the protegtiof, that country
because of persecution or a well-founded fear of persecotio
account of race, religion, nationality, membershgparticular social
group, or political opinion. . . . The term "refugee” doesinclude
any person who ordered, incited, assisted, or othee-padicipated
in the persecution of any person on account of racegiomli
nationality, membership in a particular social group, oitipal
opinion.

8 C.F.R 208.13: Eligibility for Asylum

208.13(b) Eligibility. The applicant may qualify as a refugdese because he or she has suffered past
persecution or because he or she has a well-foundedffiedure persecution.

208.13(b)(1) Past persecution. An applicant shall be founelaaéfugee on the basis of past
persecution if the applicant can establish that hdé@ihas suffered persecution in the past
in the applicant's country of nationality or, if stass, in his or her country of last habitual
residence, on account of race, religion, nationatmbership in a particular social group,
or political opinion, and is unable or unwilling to retaon or avail himself or herself of the
protection of, that country owing to such persecutionapplicant who has been found to
have established such past persecution shall also hem@@so have a well-founded fear of
persecution on the basis of the original claim. Thespmption may be rebutted if an asylum
officer or immigration judge makes one of the findings dbed in paragraph (b)(1)(i) of this
section. If the applicant's fear of future persecutiamielated to the past persecution, the
applicant bears the burden of establishing that thedeeell-founded.

208.13(b)(1)(i) Discretionary referral or denial. Exceptpasvided in paragraph
(b)(2)(iii) of this section, an asylum officer shallh the exercise of his or her
discretion, refer or deny, or an immigration judge,ha exercise of his or her
discretion, shall deny the asylum application of amdéeind to be a refugee on the

basis of past persecution if any of the following isrfd by a preponderance of the
evidence:

208.13(b)(1)(1)(A) There has been a fundamental changecanegtances
such that the applicant no longer has a well-foundecbfgmrsecution in the
applicant's country of nationality or, if statelessthie applicant's country of
last habitual residence, on account of race, religiatipnality, membership
in a particular social group, or political opinion; or
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208.13(b)(2)(i)(B) The applicant could avoid future persecutiaelogating
to another part of the applicant's country of natityal, if stateless, another
part of the applicant's country of last habitual resideand under all the
circumstances, it would be reasonable to expect thecapptio do so.

208.13(b)(1)(ii) Burden of proof. In cases in which an applihhas demonstrated
past persecution under paragraph (b)(1) of this sectiorehdace shall bear the
burden of establishing by a preponderance of the eviddreeeguirements of
paragraphs (b)(1)(i)(A) or (B) of this section.

208.13(b)(2)(iii) Grant in the absence of well-founded feapersecution. An
applicant described in paragraph (b)(1)(i) of this seatibo is not barred from a
grant of asylum under paragraph (c) of this section, reayranted asylum, in the
exercise of the decision-maker's discretion, if:

208.13(b)(2)(ii)(A) The applicant has demonstrated compelagons for
being unwilling or unable to return to the country agsiut of the severity
of the past persecution; or

208.13(b)(2)(iii)(B) The applicant has established thatetlen reasonable
possibility that he or she may suffer other serioushgon removal to that
country.

208.13(b)(2) Well-founded fear of persecution.
208.13(b)(2)(i) An applicant has a well-founded fear of persatift

208.13(b)(2)(1))(A) The applicant has a fear of persecutiohisnor her
country of nationality or, if stateless, in his arltountry of last habitual
residence, on account of race, religion, nationafigmbership in a particular
social group, or political opinion;

208.13(b)(2)()(B) There is a reasonable possibility offesimg such
persecution if he or she were to return to that couatrgt

208.13(b)(2)(i)(c) He or she is unable or unwilling to rettonor avail
himself or herself of the protection of, that courtiecause of such fear.

208.13(b)(2)(ii) An applicant does not have a well-foundeddépersecution if the
applicant could avoid persecution by relocating to anothergiahe applicant's
country of nationality or, if stateless, another pdrthe applicant's country of last
habitual residence, if under all the circumstances itldvbe reasonable to expect the
applicant to do so.

208.13(b)(2)(iii) In evaluating whether the applicant bastained the burden of
proving that he or she has a well-founded fear of pernsecuhe asylum officer or
immigration judge shall not require the applicant to proeddence that there is a
reasonable possibility he or she would be singled outichdgilly for persecution if:

208.13(b)(2)(ii)(A) The applicant establishes that therea ipattern or

practice in his or her country of nationality or,stlteless, in his or her
country of last habitual residence, of persecutioa @roup of persons
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similarly situated to the applicant on account of raebgion, nationality,
membership in a particular social group, or political @pinand

208.13(b)(2)(iii)(B) The applicant establishes his or lvem onclusion in, and
identification with, such group of persons such that hiher fear of
persecution upon return is reasonable.

208.13(b)(3) Reasonableness of internal relocation. For pwpdsketerminations under
paragraphs (b)(1)(i), (b)(1)(ii), and (b)(2) of this sewtiadjudicators should consider, but
are not limited to considering, whether the applicantild/éace other serious harm in the
place of suggested relocation; any ongoing civil stuiidin the country; administrative,
economic, or judicial infrastructure; geographical linitas; and social and cultural
constraints, such as age, gender, health, and sociéramdl ties. Those factors may, or
may not, be relevant, depending on all the circumstasfaée case, and are not necessarily
determinative of whether it would be reasonable ferapplicant to relocate.

208.13(b)(3)(i) In cases in which the applicant has natbéshed past persecution,
the applicant shall bear the burden of establishingtthettuld not be reasonable for
him or her to relocate, unless the persecution is bgosernment or is
government-sponsored.

208.13(b)(3)(i)) In cases in which the persecutor is a gowent or is
government-sponsored, or the applicant has establisheztpéon in the past, it shall
be presumed that internal relocation would not beoregse, unless the Service
establishes by a preponderance of the evidence that, alhttex circumstances, it
would be reasonable for the applicant to relocate.

*k%k

8 C.F.R. 208.16(b): Eligibility for Withholding of Removal

208.16(b) Eligibility for withholding of removal under secti241(b)(3) of the Act; burden of proof.
The burden of proofis on the applicant for withholdingemhoval under section 241(b)(3) of the Act
to establish that his or her life or freedom wouldhreatened in the proposed country of removal
on account of race, religion, nationality, memberghgparticular social group, or political opinion.
The testimony of the applicant, if credible, may bdigaht to sustain the burden of proof without
corroboration. The evidence shall be evaluated asafsll

208.16(b)(1) Past threat to life or freedom.

208.16(b)(2)(i) If the applicant is determined to have suffeeest persecution in the
proposed country of removal on account of race, religiatignality, membership in
a particular social group, or political opinion, it stelpresumed that the applicant's
life or freedom would be threatened in the future inddentry of removal on the
basis of the original claim. This presumption may teiteed if an asylum officer or
immigration judge finds by a preponderance of the evidence:

208.16(b)(1)())(A) There has been a fundamental chang&camstances
such that the applicant's life or freedom would not besitened on account
of any of the five grounds mentioned in this paragraph up@apblicant's
removal to that country; or
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208.16(b)(2)(i)(B) The applicant could avoid a future thredtigar her life
or freedom by relocating to another part of the propcosedtry of removal
and, under all the circumstances, it would be reasonablexpect the
applicant to do so.

208.16(b)(2)(ii) In cases in which the applicant has astedal past persecution, the
Service shall bear the burden of establishing by a pigyance of the evidence the
requirements of paragraphs (b)(1)(i)(A) or (b)(1)(i)(BXlu§ section.

208.16(b)(2)(iii) If the applicant's fear of future threatifeor freedom is unrelated
to the past persecution, the applicant bears the burdestadfiishing that it is more
likely than not that he or she would suffer such harm.

208.16(b)(2) Future threat to life or freedom. An applioaht has not suffered past
persecution may demonstrate that his or her lifeediom would be threatened in the future
in a country if he or she can establish that it aerlikely than not that he or she would be
persecuted on account of race, religion, nationalitynibezship in a particular social group,
or political opinion upon removal to that country. Suclapplicant cannot demonstrate that
his or her life or freedom would be threatened if gydem officer or immigration judge finds
that the applicant could avoid a future threat to hiseorife or freedom by relocating to
another part of the proposed country of removal and, wldigre circumstances, it would
be reasonable to expect the applicant to do so. lnaway whether it is more likely than not
that the applicant's life or freedom would be threat@medparticular country on account of
race, religion, nationality, membership in a particglacial group, or political opinion, the
asylum officer or immigration judge shall not require déipplicant to provide evidence that
he or she would be singled out individually for such persecuiti

208.16(b)(2)(i) The applicant establishes that in that ecguhere is a pattern or
practice of persecution of a group of persons similaihated to the applicant on
account of race, religion, nationality, membershig iparticular social group, or
political opinion; and

208.16(b)(2)(ii) The applicant establishes his or her aalasion in and identification
with such group of persons such that it is more likely tinat that his or her life or
freedom would be threatened upon return to that country.

208.16(b)(3) Reasonableness of internal relocation. F@opes of determinations under
paragraphs (b)(1) and (b)(2) of this section, adjudicabmnsld consider, among other things,
whether the applicant would face other serious harheipkace of suggested relocation; any
ongoing civil strife within the country; administrativagonomic, or judicial infrastructure;
geographical limitations; and social and cultural conssasuch as age, gender, health, and
social and familial ties. These factors may or may lbe relevant, depending on all the
circumstances of the case, and are not necessarilynilave of whether it would be
reasonable for the applicant to relocate.

208.16(b)(3)(i) In cases in which the applicant has natbéshed past persecution,
the applicant shall bear the burden of establishingttihattuld not be reasonable for
him or her to relocate, unless the persecutor is a rgowmt or is
government-sponsored.

208.16(b)(3)(i)) In cases in which the persecutor is a gowenh or is
government-sponsored, or the applicant has establishestpéon in the past, it shall
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be presumed that internal relocation would not be reddenunless the Service
establishes by a preponderance of the evidence that Uhther @ércumstances it
would be reasonable for the applicant to relocate.

*k%k

8 C.F.R. 208.16(c): Withholding under the UN Convention Addiasture
208.16(c) Eligibility for withholding of removal under the @@ntion Against Torture.

208.16(c)(1) For purposes of regulations under Title 1l ofAbe "Convention Against
Torture" shall refer to the United Nations Convention iAgiaTorture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, subjaciteeservations, understandings,
declarations, and provisos contained in the United S&deate resolution of ratification of
the Convention, as implemented by section 2242 of theidgforAffairs Reform and
Restructuring Act of 1998 (Pub. L. 105-277, 112 Stat. 2681, 2681-821). Théateth
torture contained in §208.18(a) of this part shall govetegisions made under regulations
under Title Il of the Act about the applicability of Aate 3 of the Convention Against
Torture.

208.16(c)(2) The burden of proof is on the applicant for witdtihg of removal under this

paragraph to establish that it is more likely thanthat he or she would be tortured if
removed to the proposed country of removal. The testirabtie applicant, if credible, may
be sufficient to sustain the burden of proof without cbaration.

208.16(c)(3) In assessing whether it is more likely thanthat an applicant would be
tortured in the proposed country of removal, all evideatzvant to the possibility of future
torture shall be considered, including, but not limited to:

208.16(c)(3)(i) Evidence of past torture inflicted upon the aapli

208.16(c)(3)(ii) Evidence that the applicant could relocategart of the country of
removal where he or she is not likely to be tortured;

208.16(c)(3)(iii) Evidence of gross, flagrant or mass viofet of human rights within
the country of removal, where applicable; and

208.16(c)(3)(iv) Other relevant information regarding condgionthe country of
removal.

208.16(c)(4) In considering an application for withholdingemhoval under the Convention
Against Torture, the immigration judge shall first det@enwhether the alien is more likely
than not to be tortured in the country of removaihé immigration judge determines that
the alien is more likely than not to be tortured m tountry of removal, the alien is entitled
to protection under the Convention Against Torture. éuti@n under the Convention
Against Torture will be granted either in the form athiolding of removal or in the form
of deferral of removal. An alien entitled to such @aion shall be granted withholding of
removal unless the alien is subject to mandatory dehmiithholding of removal under
paragraphs (d)(2) or (d)(3) of this section. If an aliitled to such protection is subject to
mandatory denial of withholding of removal under paragréit2) or (d)(3) of this section,
the alien's removal shall be deferred under 8208.17(a).
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8 C.F.R. 208.17: Deferred removal under the Convention Agaarsure

208.17(a) Grant of deferral of removal. An alien who: lbesn ordered removed; has been found
under §208.16(c)(3) to be entitled to protection under the @tinweAgainst Torture; and is subject
to the provisions for mandatory denial of withholdingevhoval under 8208.16(d)(2) or (d)(3), shall
be granted deferral of removal to the country wherertshe is more likely than not to be tortured.

*k%k

8 C.F.R. 208.21: Admission of the asylee's spouse and children

208.21(a) Eligibility. In accordance with section 208(b)(3hefAct, a spouse, as defined in section
101(a)(35) of the Act, 8 U.S.C. 1101(a)(35), or child, as deimselction 101(b)(1) of the Act, also
may be granted asylum if accompanying, or following to, jthe principal alien who was granted
asylum, unless it is determined that the spouse or childeiigible for asylum under section
208(b)(2)(A)(), (i), (i), (iv) or (v) of the Act fo applications filed on or after April 1, 1997, or
under §208.13(c)(2)(i)(A), (c), (D), (E), or (F) for applicats filed before April 1, 1997.

*k%k

8 C.F.R. 208.24: Termination of asylum or withholding ofogat or deportation.

208.24(a) Termination of asylum by the Service. Except@gded in paragraph (e) of this section,
an asylum officer may terminate a grant of asylum mawdker the jurisdiction of an asylum officer
or a district director if following an interview, tlasylum officer determines that:

208.24(a)(1) There is a showing of fraud in the alien's @it such that he or she was not
eligible for asylum at the time it was granted,

208.24(a)(2) As to applications filed on or after April 1, 199%& or more of the conditions
described in section 208(c)(2) of the Act exist; or

208.24(a)(3) As to applications filed before April 1, 1997, thenaho longer has a
well-founded fear of persecution upon return due to a chahgeuntry conditions in the
alien's country of nationality or habitual residenceher alien has committed any act that
would have been grounds for denial of asylum under §208.13(c)(2).

Procedure:

The alien must file his or her application for asyluithin 1 year of entering the USA. If the
alien does not do so, the alien is precluded from applymg asylum absent extraordinary
circumstances. So far, the Board of Immigration Appesdanterpreted such circumstances to exist
only where the alien was under the age of 18 when bbeoentered the USA. Time that passes
before the alien attains the age of 18 does not cddoivever, the one-year clock begins running
when the alien turns 18. In that case, the applicatiost be filed before the alien turns 19.

Other reasons that may excuse the failure to fileinvithe year of entry may be changed

country conditions in the alien’s home country thavmaeake it unsafe for the alien to return there -
for example, a change in the government or power stricauifare-up of ethnic violence, etc.
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The alien files form 1-589 with the Asylum Office tHads jurisdiction over the alien’s place
of residence in the USA. The asylum office will aetinterview at their offices. The alien must
appear for the interview with a translator and exglaémr claim to the asylum officer. This is a non-
adversarial setting, and asylum officers are generalitr@ined to be empathetic and ask questions
in a non-confrontational manner. There are noragyptype cross-examinations or impeachment
tactics. However, the asylum officer can and wilhgider the alien’s credibility and consistency.
Note that the Asylum Office DOES NOT provide tranglafso individuals who appear without a
translator and cannot speak or respond well in Englisbuffier the consequences of not being able
to convey their story to the asylum officer, therebiting denial.

Once the asylum application has been pending for a minmfihmonths, the applicant can
apply for an employment authorization document (“EAD"Yte USCIS, thus providing the alien
the legal means to obtain a valid social security nupdelriver’s license and employment, and
thereby support him or herself and their families. Baiver that a valid EAD is sufficient to prove
employment eligibility to an employer for form 1-9 purpsse

If the applicant’s asylum application is granted within@nths of filing the application, the
applicant can apply for employment authorization, andyeae after approval, apply for a grant of
permanent residency (“green card”).

What happens to applicants whose applications are denied by tiAeylum Office?

Such applicants whose cases are denied by the asylam ludive their cases automatically
referred to the Immigration Court, where they caneadhikeir applications in “defensive” asylum
proceedings. The Immigration Court will consider theiplegationsde novo (anew). The EOIR
(Immigration Court) provides court-appointed translatons dliens who are not comfortable
proceeding in English.

Cases

The following case is an example of the evolutionsyfian law. Asylum law is a fascinating
and constantly evolving field. Be warned however -é¢hisrno place in asylum law for the faint
hearted.

In the following case, | have edited out certain sestio order to be as brief as possible.
However, | did leave in substantial material whiamasessary for you to understand the background
and the facts of the case.

The Kasinga case is a well written and clearly defodion which sets forth and describes
in detail the criteria relied on by the Board of Imnaiypn Appeals in determining that the applicant
has a credible fear of persecution and should be grantiednas

*k%k

Matter of Kasinga
211 & N Dec. 357
File A73 476 695

Decided June 13, 19P6
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(1) The practice of female genital mutilation, whicsuks in permanent disfiguration and poses a risk
of serious, potentially life-threatening complicatiooan be the basis for a claim of persecution.

(2) Young women who are members of the Tchamba-Kunsunitte ®f northern Togo who have
not been subjected to female genital mutilation, astipeatby that tribe, and who oppose the
practice, are recognized as members of a "particul@al gwoup” within the definition of the term
"refugee” under section 101(a)(42)(A) of the Immigration aratidwality Act, 8 U.S.C. §
1101(a)(42)(A) (1994).

(3) The applicant has met her burden of proving through deetidistimony and supporting
documentary evidence (1) that a reasonable person erbemstances would fear country-wide
persecution in Togo on account of her membership ircegrezed social group and (2) that a
favorable exercise of discretion required for a grargsyfum is warranted.

ON BEHALF OF APPLICANT: ON BEHALF OF SERVICE:
Karen Musalo, Esq. David A. Martin
Washington, D.C. General Counsel

BY: Schmidt, Chairman; Dunne, Vice Chairman; Holmesiwitz, Villageliu, Cole, Mathon, and
Guendelsberger, Board Members. Concurring Opinions: Filppar,cBMember, joined by Heilman,
Board Member; Rosenberg, Board Member. Dissenting OpiMacca, Board Member.

Schmidt, Chairman:

This is a timely appeal by the applicant from a decisiban Immigration Judge dated August 25,
1995. The Immigration Judge found the applicant excludable iateading immigrant, denied her
applications for asylum and withholding of deportation, @rtéred her excluded and deported from
the United States. Upon reviewing the appellate recard &fde novo review"), we will sustain the
applicant's appeal, grant asylum, and order her admittéx tdriited States as an asylee.

A fundamental issue before us is whether the practiéentdle genital mutilation ("FGM") can be
the basis for a grant of asylum under section 208 ofntn@dration and Nationality Act, 8 U.S.C.
§1158 (1994). On appeal, the parties agree that FGM canlbesibdor a grant of asylum. We find
that FGM can be a basis for asylum.

Nevertheless, the parties disagree about 1) the paraméteGM as a ground for asylum in future
cases, and 2) whether the applicant is entitled to asytuthe basis of the record before us. In
deciding this case, we decline to speculate on, or ss$tables for, cases that are not before us.

We make seven major findings in the applicant's casesel'findings are summarized below.

First, the record before us reflects that the applisantredible witness. Second, FGM, as practiced
by the Tchamba-Kunsuntu Tribe of Togo and documented iretteed, constitutes persecution.
Third, the applicant is a member of a social group comgisbf young women of the
Tchamba-Kunsuntu Tribe who have not had FGM, as prdchgehat tribe, and who oppose the
practice. Fourth, the applicant has a well-founded fégreosecution. Fifth, the persecution the
applicant fears is "on account of' her social grouigthSthe applicant's fear of persecution is
country-wide. Seventh, and finally, the applicant gilelie for and should be granted asylum in the
exercise of discretion. Each finding is explained below.

|. Credibility
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A. The Applicant's Testimony

The applicant is a 19-year-old native and citizen of T&Je attended 2 years of high school. She
is a member of the Tchamba-Kunsuntu Tribe of northeigo. She testified that young women of
her tribe normally undergo FGM at age 15. However, sheatibecause she initially was protected
from FGM by her influential, but now deceased, father.

The applicant stated that upon her father's death in 1993, witidé custom her aunt, her father's
sister, became the primary authority figure in the faniihe applicant's mother was driven from the
family home, left Togo, and went to live with her fsrm Benin. The applicant testified that she does
not currently know her mother's exact whereabouts.

The applicant further testified that her aunt forcedrtera polygamous marriage in October 1994,
when she was 17. The husband selected by her aunt waard®migband had three other wives at
the time of marriage. The applicant testified that, unideal custom, her aunt and her husband
planned to force her to submit to FGM before the mgeriwas consummated.

The applicant testified that she feared imminent migtdatVith the help of her older sister, she fled
Togo for Ghana. However, she was afraid that her andther husband would locate her there.
Consequently, using money from her mother, the applerabarked for Germany by airplane.

Upon arrival in Germany, the applicant testified tihat was somewhat disoriented and spent several
hours wandering around the airport looking for fellow édns who might help her. Finally, she
struck up a conversation, in English, with a German woma

After hearing the applicant's story, the woman offécedive the applicant temporary shelter in her
home until the applicant decided what to do next. Fonéxt 2 months, the applicant slept in the
woman's living room, while performing cooking and clegrduities.

The applicant further stated that in December 1994, whilegeo way to a shopping center, she met
a young Nigerian man. He was the first person fromcAfshe had spoken to since arriving in
Germany. They struck up a conversation, during whichgpbcant told the man about her situation.
He offered to sell the applicant his sister's Bripighsport so that she could seek asylum in the United
States, where she has an aunt, an uncle, and a cbusiapplicant followed the man's suggestion,
purchasing the passport and the ticket with money giveertby her sister.

The applicant did not attempt a fraudulent entry intoWhéed States. Rather, upon arrival at
Newark International Airport on December 17, 1994, she uhabely requested asylum. She
remained in detention by the Immigration and Naturatima®ervice ("INS") until April 1996.

The applicant testified that the Togolese police andsitnernment of Togo were aware of FGM

and would take no steps to protect her from the pra@ice.further testified that her aunt had
reported her to the Togolese police. Upon return, shedwmutaken back to her husband by the
police and forced to undergo FGM. She testified at seperats that there would be nobody to

protect her from FGM in Togo.

In her testimony, the applicant referred to lettete@record from her mother (Exh. 3). Those letters
confirmed that the Togolese police were looking fordpplicant and that the applicant's father's
family wanted her to undergo FGM.

The applicant testified that she could not find proteciioywhere in Togo. She stated that Togo is
a very small country and her husband and aunt, withelpeolithe police, could locate her anywhere
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she went. She also stated that her husband is wellrkkimWogo and is a friend of the police. On
cross- examination she stated that it would not belpedsr her to live with another tribe in Togo.

The applicant also testified that the Togolese policdddocate her in Ghana. She indicated that she
did not seek asylum in Germany because she could not §erakan and therefore could not
continue her education there. She stated that she didiwetelatives in Germany as she does in the
United States.

B. Background Information
1. The Asylum Application

The applicant's written asylum application was filed qurilAL8, 1995, while she was in INS
detention (Exh. 3). That application is consistent wWidhabove testimony in all material respects.

A number of documents are attached to the applicaniisraapplication. First, there are copies of
two letters, dated December 27, 1994, and December 30, 1994{ivetpesigned by the applicant's
mother. The letters are in English. One letter corsfithat the applicant's father's family wishes to
have the applicant marry an older man and be subjecteg@Nb That letter further confirms that the
applicant's mother gave the applicant money to assigiscape. The other letter confirms that the
Togolese police were looking for the applicant followireg Bscape in October 1994.

The applicant testified that 1) her mother cannot Witglish; 2) the letters were prepared by the
applicant's sister, at her mother's request; and 3gttieed are signed by the applicant's mother (Tr.
at 62-63).

A translated copy of the applicant's marriage certéiedso is appended to the asylum application.
That document, dated October 7, 1994, is signed by the apiglicasiband, but not by the applicant.

Finally, an untranslated document in French, perhaps thenpolice in Togo, is attached to the
asylum application. The applicant did not rely on the unsteied document at the hearing. The INS
trial attorney neither objected to the admissiomefuntranslated document nor cross-examined the
applicant with respect to it. The Immigration Judge didmeition the untranslated document.

2. Applicant's Other Exhibits

The applicant's prior counsel also offered a letter dabedist 24, 1995, from Charles Piot, Assistant
Professor of Cultural Anthropology at Duke University iE&). That letter 1) states that it was
written at counsel's request, on the basis of infoandtirnished by counsel; 2) briefly describes
Professor Piot's qualifications as a cultural anthragpsiovho spent 3 years doing research in
Northern Togo in the 1980s; and 3) offers the opinionakaman of the Tchamba people probably
would be expected by her husband to have undergone a clitorndet type of FGM) prior to
marriage.

The Immigration Judge admitted the Piot letter into ewaddiir. at 89). The Immigration Judge
noted that the weight given the letter would be affebtethe inability of the INS to cross-examine
Professor Piot. However, the Immigration Judge aldedtidat he "would accept the applicant on
her word, that the tribe requires the circumcision [H@Kbr to marriage.” (Tr. at 89).

The applicant also submitted pictures of herself inltc®semonial dress at the time of her marriage.
Those pictures were admitted into evidence (Exh. 5),l@dpplicant testified to their authenticity
(Tr. at 70-71).
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3. Group Exhibit 4

The applicant's prior counsel also filed a lengthy preihgéadrief accompanied by extensive
documentation. That documentation included informatiothepractice of FGM, its harmful effects
on women, its lack of legitimate justification, andatsxdemnation by the international community.
The documentation also confirmed the generally poor huiglats situation in Togo, particularly for
women. These background materials are designated "GroumtExhn the record.

4. Description of FGM

According to the applicant's testimony, the FGM pradtiog her tribe, the Tchamba-Kunsuntu, is
of an extreme type involving cutting the genitalia wkthives, extensive bleeding, and a 40-day
recovery period (Tr. 30-31, 41). The background materialsrootifat the FGM practiced in some
African countries, such as Togo, is of an extreme ratausing permanent damage, and not just a
minor form of genital ritual. See, e.g., Nahid Toubmile Genital Mutilation: A Call for Global
Action 9, 24-25 (Gloria Jacobs ed., Women Ink. 1993).

The record material establishes that FGM in itseawér forms is a practice in which portions of the
female genitalia are cut away. In some cases, thimavagysutured partially closed. This practice
clearly inflicts harm or suffering upon the girl or wamaho undergoes it.

FGM is extremely painful and at least temporarily incipéing. It permanently disfigures the female
genitalia. FGM exposes the girl or woman to the risksefious, potentially life-threatening
complications. These include, among others, bleedinggtioih, urine retention, stress, shock,
psychological trauma, and damage to the urethra and awcas. iésult in permanent loss of genital
sensation and can adversely affect sexual and erotitidns. See generally Toubia, supra; INS
Resource Information Center, Alert Series-Women-fen@enital Mutilation, Ref. No.
AL/NGA/94.001 (July 1994) [hereinafter FGM Alert].

The FGM Alert, compiled and distributed by the INS Resedméormation Center, notes that "few
African countries have officially condemned female tgtmutilation and still fewer have enacted
legislation against the practice." FGM Alert, supr&.&turther, according to the FGM Alert, even
in those few African countries where legislative gfdhave been made, they are usually ineffective
to protect women against FGM. The FGM Alert notes 'thaemains practically true that [African]
women have little legal recourse and may face thteattseir freedom, threats or acts of physical
violence, or social ostracization for refusing to ugadehis harmful traditional practice or attempting
to protect their female children.” Id. at 6-7. Togo islisbed in the FGM Alert as among the African
countries that have made even minimal efforts to ptat®men from FGM.

The record also contains a May 26, 1995, memorandum frolis @&gven, Office of International
Affairs, INS, which is addressed to all INS Asylum ©dfis and sets forth guidelines for adjudicating
women's asylum claims. Coven, U.S. Dep't of Justicens@erations For Asylum Officers
Adjudicating Claims From Women (1995). Those guidelines shatte"rape ..., sexual abuse and
domestic violence, infanticide and genital mutilatiom farms of mistreatment primarily directed at
girls and women and they may serve as evidence of pastcgogion on account of one or more of
the five grounds."” Coven, supra, at 4.

5. State Department Reports on Conditions in Togo

The record also contains two reports compiled by theediStates Department of State. The first
of these, dated January 31, 1994, 1) confirms that FGM isqgaaddy some ethnic groups in Togo;
2) notes that while some reports indicate that thetipeamay be diminishing, an expert indicates that
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as many as 50% of Togolese females may have beentedjtiémnd 3) notes that various acts of
violence against women occur in Togo with little poli@ervention. Committees on Foreign Affairs

and Foreign Relations, 103d Cong., 2d Sess., Country Repbitiran Rights Practices for 1993

(Joint Comm. Print 1994) [hereinafter 1993 Country Reports].

The second Department of State Report on Togo, preparie Bureau of Democracy, Human
Rights and Labor, is dated April 1995. Bureau of Democracy,dturights and Labor, U.S. Dep't
of State, Togo-Profile of Asylum Claims & Country Caiahs (April 1995) [hereinafter Profile].
While not specifically addressing FGM, that report stdtet the President of Togo has a poor
human rights record and confirms that the governmeriitargn and security forces have been
involved in serious human rights abuses.

At the hearing, the Immigration Judge decided not to ingluttee record a third State Department
Report, the February 1995 Country Reports on Human Rightsidesafor 1994, because the
information basically duplicated the two reports alreadglynstted. See Committees on Foreign
Relations and International Relations, 104th Cong., és$.SCountry Reports on Human Rights
Practices for 1994 268 (Joint Comm. Print 1995). Neither céwigected to the Immigration
Judge's decision to exclude the February 1995 report.

C. INS Cross-Examination and Request for Remand

During the hearing before the Immigration Judge, the l1atEam opportunity to cross-examine the
applicant and to offer documentary evidence of its owmnbaa bearing on the case. The INS
submitted no documentary evidence.

As discussed below, the INS general attorney's cramsieation of the applicant revealed no
meaningful inconsistencies in her testimony. The #d8s not claim that the applicant is incredible,
nor does the INS argue that the Immigration Judge's adwedibility determination was correct.
Rather, the INS requests that the record be remandddrtber examination of the applicant's
credibility. The INS cites four specific matters in sugpf its request.

First, the INS asserts that the applicant testifie@hiinconsistent manner because she gave several
different answers regarding who performs FGM in heetrfit one point, the applicant stated that
an older man of the tribe performed the procedure (T24atAt another point, she indicated that
an old lady or an official circumcisor performed the @pien (Tr. at 31-32).

These are not inconsistencies that undermine créglittilis understandable that a teenage girl, who
has been protected from FGM by her father, and whadas been subjected to the process, might
have an imperfect understanding of who actually perfonmgtocedure in her tribe. We also note
that the applicant had been attending high school outsid®,Tin Ghana, during the time
immediately preceding her father's death. The INS doeshatlenge the applicant's membership in
the Tchamba-Kunsuntu Tribe, nor does it contend thatriie does not practice FGM. When
viewed in the context of the entire record, the amhiguemswers as to who performs FGM in the
tribe do not undermine the applicant's credibility. Sest®t of B-, Interim Decision 3251 (BIA
1995).

We reject the INS's second suggestion that thereagexiad discrepancy in the applicant's testimony
regarding her marital status. The record establishet#applicant was married against her will to
an older man of her tribe, and the marriage was meveummated. The marriage certificate was not
signed by the applicant. She fled the country shoridy #ifie marriage, before she had been delivered
to her husband's house. Understandably, in the particudammgtances of this case, the teenage
applicant may, in her own mind, be uncertain as to kdrethe is actually "married” to her husband
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in Togo. The statement in her asylum application that'would be forced to marry an old man, and
be [circumcised]” is basically consistent with hertitesny and the corroborating evidence she
presented.

We also reject the INS's third challenge to the apmfieacredibility. During oral argument, the
General Counsel referred to the need to explore thienadtthe "untranslated document” attached
to the asylum application (O.A. at 33). However, he ashedged that the INS had an opportunity
to explore this matter below and did not do so (O.A. at BAg INS is not entitled to another
opportunity to try this issue. See Matter of Guevarag&0 Dec. 238, 249 (BIA 1991).

We acknowledge the INS's fourth point-that a numbereagiplicant's answers on both direct and
cross-examination were "inaudible” in the transcigvertheless, there is ample audible testimony
from the applicant that supports her asylum applicatiasviry unlikely that any of the "inaudible”
portions of the transcript contained highly relevantemal impeaching the applicant's credibility. If
that were the case, we certainly would expect thettN#wve brought it to our attention through an
affidavit or declaration from its general attorney whas present at the hearing below.

Finally, the INS has not suggested that it has anylyneWscovered, previously unavailable
documentary evidence relating to conditions in Togo elikiklihood of country-wide persecution.

For the foregoing reasons, a remand is not neceddasyis particularly true in light of the length
of time the applicant’'s asylum application has been pgndin

D. The Applicant's Credibility

We have conducted an independent review of the appliceedibility. We note that the Immigration
Judge's adverse credibility determination was based onreeie lack of "rationality,”
"persuasiveness," and "consistency.” The Immigration Jlidg®t rely on the applicant's demeanor.
We, like the Immigration Judge, can determine from thencewhether the applicant's testimony is
"rational, plausible, and consistent."

We find that the applicant's testimony in support ofasytum application is plausible, detailed, and
internally consistent. See Matter of B-, supra. ttassistent with her asylum application and with
the substantial background information in the record. [@tter includes information from the
Department of State and the INS Resource Informatentet.

The applicant is a 19-year-old woman, who was a 17-yelnigh school student at the time the
events in question occurred. The applicant's father hddshie was separated from her mother, and
she was under the control of an unsympathetic auntatdgal in the United States followed flight
from her homeland and a lonely journey of thousandsiletrthat took her through a strange
country. Her testimony followed more than 8 monthsamtinuous INS detention, in several
facilities, one of which was closed by a riot.

We specifically reject the Immigration Judge's findingd the applicant's failure to know the present
whereabouts of her mother; her claim to have avoiddd Ehrough her father's efforts; the incident
involving the German woman; or the incident with Migerian man were irrational, unpersuasive,
or inconsistent. Each of those matters was adequatdlyeasonably explained by the applicant
during her testimony and each of them reasonably could happened to a teenage girl in the
applicant's situation. Her testimony on these poindés wot impeached by the INS through
cross-examination.

For the foregoing reasons, on the basis of the rdmefode us, we find the applicant to be a credible
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witness.
Il. FGM as Persecution

For the purposes of this case, we adopt the descripfititGM drawn from the record and
summarized in Part 1.B.4. of this opinion. We agreédwlite parties that this level of harm can
constitute "persecution” within the meaning of section 10423)A) of the Act, 8 U.S.C. §
1101(a)(42)(A) (1994).

While a number of descriptions of persecution have furemulated in our past decisions, we have
recognized that persecution can consist of the ifiictif harm or suffering by a government, or
persons a government is unwilling or unable to contoogvercome a characteristic of the victim.
See Matter of Acosta, 19 I&N Dec. 211, 222-23 (BIA 1985), moddedther grounds, Matter of
Mogharrabi, 19 I&N Dec. 439 (BIA 1987). The "seeking to owene" formulation has its
antecedents in concepts of persecution that predatesthgde Act of 1980, Pub. L. No. 96-212,
94 Stat. 102. See, e.g., Matter of Diaz, 10 I&N Dec. 199, 204 {BbE3).

As observed by the INS, many of our past cases ind@gors who had a subjective intent to punish
their victims. However, this subjective "punitive” 'mnalignant” intent is not required for harm to
constitute persecution. See Matter of Kulle, 19 1&N 348 (BIA 1985); Matter of Acosta, supra.

Our characterization of FGM as persecution is comgistéh our past definitions of that term. We
therefore reach the conclusion that FGM can be patisecvithout passing on the INS's proposed
"shocks the conscience" test. We also agree witpattees that this case is not controlled by Matter
of Chang, 20 I&N Dec. 38 (BIA 1989) (holding that China's popatationtrol policy is not
persecution).

l1l. Social Group

To be a basis for a grant of asylum, persecution misere® one of five categories described in
section 101(a)(42)(A) of the Act. The parties agree thatrelevant category in this case is
"particular social group." Each party has advanced sevenaufations of the "particular social

group" at issue in this case. However, each party urgeBdhrd to adopt only that definition of

social group necessary to decide this individual case.

In the context of this case, we find the particulariaagroup to be the following: young women of
the Tchamba-Kunsuntu Tribe who have not had FGM, asigegddy that tribe, and who oppose the
practice. This is very similar to the formulations sigigd by the parties.

The defined social group meets the test we set forthaiter of Acosta, supra, at 233. See also
Matter of H-, Interim Decision 3276 (BIA 1996) (finding thdentifiable shared ties of kinship
warrant characterization as a social group). It asmnsistent with the law of the United States
Court of Appeals for the Third Circuit, where this casese. Fatin v. INS, 12 F.3d 1233, 1241 (3d
Cir. 1993) (stating that Iranian women who refuse to @onfto the Iranian Government's
gender-specific laws and social norms may well satiisfyAcosta definition).

In accordance with Acosta, the particular social grougpeilned by common characteristics that
members of the group either cannot change, or shoulbenoéquired to change because such
characteristics are fundamental to their individual itiest The characteristics of being a "young
woman" and a "member of the Tchamba-Kunsuntu Tribefiaame changed. The characteristic of
having intact genitalia is one that is so fundament#i¢ individual identity of a young woman that
she should not be required to change it.

Ch. 5 Pg. 16



IV. Well-Founded Fear

The burden of proof is upon an applicant for asylum tobésiethat a "reasonable person™ in her
circumstances would fear persecution upon return to TogibeMd Mogharrabi, 19 I&N Dec. 439,
445 (BIA 1987). The applicant has met this burden through ainatidn of her credible testimony
and the introduction of documentary evidence and backgrotordhetion that supports her claim.
See Matter of B-, supra; Matter of Dass, 20 I&N Dec. BIA\ (1989).

V. "On Account Of"

To be eligible for asylum, the applicant must estabhsth her well- founded fear of persecution is
"on account of" one of the five grounds specified inAbg here, her membership in a "particular
social group.” See, e.g., Matter of H-, supra (holdingtitaah or abuse because of clan membership
constitutes persecution on account of social group).

Both parties have advanced, and the background materialssupp@roposition that there is no
legitimate reason for FGM. Group Exhibit 4 containserats showing that the practice has been
condemned by such groups as the United Nations, the atiteral Federation of Gynecology and
Obstetrics, the Council on Scientific Affairs, theo¥d Health Organization, the International
Medical Association, and the American Medical Assammat

Record materials state that FGM "has been used tooteviman's sexuality,” FGM Alert, supra,
at 4. It also is characterized as a form of "sexualeggion" that is "based on the manipulation of
women's sexuality in order to assure male dominancexoitation.” Toubia, supra, at 42 (quoting
Ragiya Haji Dualeh Abdalla, Somali Women's Democr&tiganization). During oral argument
before us, the INS General Counsel agreed with the [eteracterization. (O.A. at 41). He also
stated that the practice is a "severe bodily invadioat' should be regarded as meeting the asylum
standard even if done with "subjectively benign inté@t’A. at 42).

We agree with the parties that, as described and documhetités record, FGM is practiced, at least
in some significant part, to overcome sexual charatit of young women of the tribe who have
not been, and do not wish to be, subjected to FGM. Wéeefore find that the persecution the
applicant fears in Togo is "on account of" her status m&@mber of the defined social group.

VI. Country-Wide Persecution

The INS suggests, in its brief and at oral argument ahatand is necessary because the applicant
has not established that she would be unable to avdwiiyGnoving to some other part of Togo.
As we found in Part | of our opinion, the applicant présgcredible testimony that her husband is
a well- known individual who is a friend of the policeTingo. She testified that her aunt and her
husband were looking for her and that there could be fagedor her because Togo is a small
country and the police would not protect her (Tr. at 5966173, 74, 78, 86, 87).

The applicant's testimony is consistent with the bamkgd information in the record. That
information confirms that 1) FGM is widely practicedliago; 2) acts of violence and abuse against
women in Togo are tolerated by the police; 3) the @ovwent of Togo has a poor human rights
record; and 4) most African women can expect little gowental protection from FGM. See 1993
Country Reports, supra; Profile, supra; FGM Alert, supré; A We also take notice that Togo is
a small country of approximately 22,000 square miles, slightigller than West Virginia.

Neither in its briefs nor at oral argument did the IfdiSe any claim of "new evidence" that might
show changed country conditions. We assume that iNBehbd any new documentation showing
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that the applicant could find safety from FGM elsewlefi@go, it would have offered that evidence
in support of its motion to remand.

For the foregoing reasons, we find that this record adelyisupports the applicant's claim that she
has a country-wide fear of persecution in Togo.

VII. Discretion

We have determined that the applicant is eligible fgluasbecause she has a well-founded fear of
persecution on account of her membership in a partisatzal group in Togo. A grant of asylum
to an eligible applicant is discretionary. The finaluis is whether the applicant merits a favorable
exercise of discretion. The danger of persecution wilveigh all but the most egregious adverse
factors. Matter of Pula, 19 I&N Dec. 467, 474 (BIA 1987). Theetgf persecution feared by the
applicant is very severe.

To the extent that the Immigration Judge suggested thapileant had a legal obligation to seek
refuge in Ghana or Germany, the record does not suppdrastanclusion. The applicant offered
credible reasons for not seeking refuge in either (dfelamuntries in her particular circumstances.

The applicant purchased someone else's passport and osszhite to the United States. However,
upon arrival, she did not attempt to use the false padspemter. She told the Immigration inspector
the truth. See Matter of Y-G-, 20 I&N Dec. 794 (BIA 1994).

We have weighed the favorable and adverse factors @andasisfied that discretion should be
exercised in favor of the applicant. Therefore, wégrdnt asylum to the applicant.

VIII. Ancilliary Matters

In view of our disposition of the applicant's case, viledeny the INS's request to remand. We find

it unnecessary to consider the new evidentiary méesudomitted by the applicant on appeal. We
also do not reach the applicant's alternate claimstiathas a well-founded fear of persecution on
the basis of a forced polygamous marriage. Moreover,utmecessary for us to adjudicate the
applicant's application for withholding of deportation.

IX. Summary and Conclusion

The applicant has a well-founded fear of persecutionaridim of FGM if returned to Togo. The
persecution she fears is on account of her membenshjparticular social group consisting of young
women of the Tchamba-Kunsuntu Tribe who have not had,F&S practiced by that tribe, and who
oppose the practice. Her fear of persecution is countig-We exercise our discretion in her favor,
and we grant her asylum.

Therefore, we sustain the applicant's appeal, granskieina and order her admitted to the United
States. The following orders are entered.

Order: The applicant's appeal is sustained. The applignainted asylum and admitted to the United
States as an asylee.

Further Order: The INS's motion to remand is denied.
Concurring Opinion:

Lauri Steven Filppu, Board Member, joined by Michael dirkan, Board Member, joined.
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| respectfully concur. | write separately in part top@sd more completely to several arguments
advanced by the Immigration and Naturalization Service.

(Following concurring and dissenting opinions omitted)

*k%k

“U” Visa Status

Under the law, aliens who are victims of certaimess, can apply for “U” visa status. That
status is granted by the USCIS upon application by tee.dlhat application must be certified by
a prosecutor, or head of other governmental entitythigadlien is indeed a victim of a crime within
the USA and has been, or will likely be helpful to pinesecution or the investigation of the crime.
Most crimes that qualify for U-status are crimes imeadiolence against the victim. Other crimes may
not involve violence, but may have severe consequdoc#se victim. For the victim to qualify for
U-visa status, the victim must have suffered “directfaockimate harm” as a result of the qualifying
criminal activity. Note that there is no requiremirat a law enforcement agency certify the alien’s
status as a victim of crime. In that case, thenaiitl be precluded from applying for U-status.

The crimes that qualify for U-status include but arelinoted to: abduction, abusive sexual
contact, domestic violence, false imprisonment, ektortblackmail, FGM, hostage, incest,
kidnaping, manslaughter, murder, involuntary servitude, sesxjalbitation, rape, prostitution,
perjury, peonage, obstruction of justice, slave tradeyreyrtrafficking, unlawful criminal restraint,
and witness tampering.

Upon grant of U-status, the alien can apply for a waswenadmissibility in case the alien
entered the US without inspection or overstayed hieeowalid entry. The alien can also apply for
Employment Authorization on approval of U-visa statédter a period in U-status, the alien is
eligible to apply for Adjustment of Status (ie, permamresident status) in the USA. The alien’s
derivative beneficiaries are also benefitted by theveva work authorization, and permanent
residency grants as accorded to the principal alien.

Executive Order 12711 - Policy Implementation
With Respect to Nationals of the People's Republic of China

April 11, 1990

By the authority vested in me as President by the t@otsn and laws of the United States of
America, the Attorney General and the SecretarytateSare hereby ordered to exercise their
authority, including that under the Immigration and Nationact (8 U.S.C. 1101-1557), as
follows:

Sec. 1. The Attorney General is directed to take apsstecessary to defer until January 1,
1994, the enforced departure of all nationals of the Pedpgdublic of China (PRC) and their
dependents who were in the United States on or afterQut989, up to and including the date
of this order (hereinafter "such PRC nationals").

Sec. 2. The Secretary of State and the Attorney @earr directed to take all steps necessary
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with respect to such PRC nationals (a) to waive thragiuary 1, 1994, the requirement of a
valid passport and (b) to process and provide necessary dotsinoth within the United States
and at U.S. consulates overseas, to facilitate temrelss the borders of other nations and reentry
into the United States in the same status such PR@haksthad upon departure.

Sec. 3. The Secretary of State and the Attorney @Geaer directed to provide the following
protections:

(a) irrevocable waiver of the 2-year home countridesxe requirement that may be exercised
until January 1, 1994, for such PRC nationals;

(b) maintenance of lawful status for purposes of adjudtofestatus or change of nonimmigrant
status for such PRC nationals who were in lawful statasy time on or after June 5, 1989, up
to and including the date of this order;

(c) authorization for employment of such PRC natiottaisugh January 1, 1994; and

(d) notice of expiration of nonimmigrant status (if apglile) rather than the institution of
deportation proceedings, and explanation of options alaflabsuch PRC nationals eligible for
deferral of enforced departure whose nonimmigrant statsigxpired.

Sec. 4. The Secretary of State and the Attorney @kaier directed to provide for enhanced
consideration under the immigration laws for individuetsrf any country who express a fear of
persecution upon return to their country related to thantry's policy of forced abortion or
coerced sterilization, as implemented by the AttoGeweral's regulation effective January 29,
1990.

Sec. 5. The Attorney General is directed to ensurettieaimmigration and Naturalization
Service finalizes and makes public its position onghkea of training for individuals in F-1 visa
status and on the issue of reinstatement into lawfuhmaigrant status of such PRC nationals
who have withdrawn their applications for asylum.

Sec. 6. The Departments of Justice and State are ditect®nsider other steps to assist such
PRC nationals in their efforts to utilize the protacs that | have extended pursuant to this order.

Sec. 7. This order shall be effective immediately.
George Bush

The White House,
April 11, 1990.

*k%k
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Matter of Y-C-

231 & N Dec. 286

Decided March 11, 2002
U.S. Department of Justice

Executive Office for Immigration Revigw
Board of Immigration Appeals

An unaccompanied minor who was in the custody of theignation and Naturalization Service
pending removal proceedings during the 1-year period followsgrhval in the United States
established extraordinary circumstances that excusdalare to file an asylum application
within 1 year after the date of his arrival.

Pro se

BEFORE: Board En Banc: SCHMIDT, HOLMES, HURWITZ, M\IAGELIU,
GUENDELSBERGER, ROSENBERG, GRANT, MOSCATO, MILLEBRENNAN,
ESPENOZA, OSUNA, and OHLSON, Board Members.

Concurring Opinion: FILPPU, Board Member, joined by SCAMBBA, Acting Chairman;
DUNNE, Vice Chairman; COLE, HESS, and PAULEY, Boardribers.

GRANT, Board Member:

The respondent has appealed from the decision of an latinigdudge dated May 15, 2000,
denying his application for asylum under section 208 ofriimaigration and Nationality Act, 8
U.S.C. § 1158 (2000). 1

The respondent has raised additional issues on appealveipurelight of our decision, we need
not address them at this time.

The appeal will be sustained and the record will be rdedhito the Immigration Judge for a
decision on the merits of the respondent’s applicatoms$ylum.

|. Factual and Procedural History

The respondent is a 19-year-old native and citizen dP#dwople’s Republic of China. He was an
unaccompanied minor when he entered the United Statiesuvinspection on July 3, 1998. On
the day of his arrival the Immigration and NaturalzatService served him with a Notice to
Appear (Form [-862), which was filed with the Immigrati@aurt on July 30, 1998. On July 13,
1999, the Service released the respondent from custody anedolaim to the custody of his
uncle.

The respondent attempted to file an asylum applicatidmtivé Immigration Judge 5 months
later, in December 1999, but it was rejected. The [page 28pbndent eventually filed his
application with the Immigration Judge in May 2000. The Imatign Judge denied his
application, finding that the respondent had not filediwighyear of his arrival, as required by
section 208(a)(2)(B) of the Act, and that he had not sheither changed circumstances or
extraordinary circumstances that would excuse the deldyng under section 208(a)(2)(D).
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[I. Analysis

With certain exceptions, an alien who is physicallysent in the United States, irrespective of
status, may apply for asylum. See section 208(a)(1) dA¢heThe alien must show by clear and
convincing evidence that an application for relief flag within 1 year after the date of his or
her arrival in the United States. See section 208(&) 2 the Act. However, failure to meet the
1-year deadline does not give rise to an absolute déingoan asylum application.
Notwithstanding this time limit, an asylum applicatioaynbe considered if the alien
demonstrates, to the satisfaction of the Attorneyeea, either the existence of changed
circumstances that materially affect the applicaricgbdity for asylum, or extraordinary
circumstances relating to the delay in filing an appbeetvithin the 1-year period. See section
208(a)(2)(D) of the Act.

It is undisputed that the respondent filed his writtenuasypplication with the Immigration
Judge more than 1 year after his arrival in this couiiting respondent makes no claim of
changed circumstances. Instead, he argues that extragrdicamstances prevented him from
meeting the filing deadline.

In the context of this case, the term "extraordir@mgumstances” is defined as follows:

The term "extraordinary circumstances" in section 2Q8)J€)) of the Act shall refer to events or
factors directly related to the failure to meet theedrydeadline. Such circumstances may excuse
the failure to file within the 1-year period as longfas alien filed the application within a
reasonable period given those circumstances. The bufgeads is on the applicant to establish
to the satisfaction of the asylum officer, the imratgyn judge, or the Board of Immigration
Appeals that the circumstances were not intentionedigted by the alien through his or her own
action or inaction, that those circumstances weextlyrrelated to the alien’s failure to file the
application within the 1-year period, and that the delag reasonable under the circumstances.
Those circumstances may include but are not limited to:

(i) Legal disability (e.g., the applicant was an unageanied minor or suffered from a mental
impairment) during the 1-year period after arrival . . . .

8 C.F.R. § 208.4(a)(5) (2001).

In determining whether extraordinary circumstances éxisxcuse an alien’s failure to meet the
deadline for filing an asylum application, we [page 288] condundhdividualized analysis of the
facts of the particular case. We are not required tasexthe respondent’s tardy filing merely
because the regulation includes unaccompanied minor statugassible extraordinary
circumstance. Instead, the respondent must establigxidtence or occurrence of the
extraordinary circumstances, must show that thoserostances directly relate to his failure to
file the application within the 1-year period, and must alestrate that the delay in filing was
reasonable under the circumstances.

The record indicates that the respondent was 15 yeavw#held he arrived here as an
unaccompanied minor and that he remained under this Isgailty throughout the following
1-year period. See 8 C.F.R. § 208.4(a)(5)(i)). He was ini&ecustody until just over a year
after his arrival, when he was released into hiselmclustody. Approximately 5 months later, the
Immigration Judge refused to accept the respondent’s pra#eydum application. The
respondent eventually filed his application with the Ignaiion Judge in May 2000, less than a
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year after he was released from Service custody.étitie of that hearing, the respondent was
still a minor.

Moreover, the Service placed the respondent in renppoakedings immediately after he arrived
here. Once the respondent was in removal proceedimgbnthigration Judge had authority to
set a deadline for filing the asylum application. SeeRBRC.§ 3.31(c) (2001). The Immigration
Judge also had authority to conduct the proceedings in suahrger as to avoid unwarranted
delay.

On these facts, we find that the respondent has issttblextraordinary circumstances for the
delay in filing his application for asylum. See sec2®8(a)(2)(D) of the Act. He did not, through
his own action or inaction, intentionally creategé circumstances, which were directly related to
his failure to meet the filing deadline. See 8 C.F.R. 848§5). We find that the respondent

filed his application within a reasonable period givassthcircumstances. Id. We therefore
conclude that these extraordinary circumstances ex@ifsllre to file within a year of his

arrival.

[1l. Conclusion

The respondent was an unaccompanied minor when hedairritlee United States. He remained
under this legal disability during the 1-year period afteranrival while removal proceedings were
pending and he was in the custody of the Service. Tpemdsnt established extraordinary
circumstances that excused his failure to file hisuas@pplication within 1 year of the date of his
arrival. Accordingly, the respondent’s appeal will be smsd, and the record will be remanded to
give him an opportunity to pursue his application for asydunthe merits. [page 289]

Order:
The appeal is sustained.

Further Order: The record is remanded to the Immigratimge for further proceedings
consistent with the foregoing opinion and for the eonfrg new decision.

Concurring Opinion:

Lauri Steven Filppu, Board Member, in which Lori L. $addoa, Acting Chairman; Mary Maguire
Dunne, Vice Chairman; Patricia A. Cole, Frederick Bs$] and Roger A. Pauley, Board
Members, joined

| respectfully concur. | agree with the majority thenoval proceedings should be reopened
because the respondent meets the "extraordinary cir@ocest' test for not having filed his
asylum application within a year of his arrival. | dut mgree, however, with that portion of the
majority’s opinion which indicates that an alien’sadetion as to when to file is constrained by the
authority of an Immigration Judge to set deadlines. Ngtimrithat authority prevents an alien
from filing before any deadline set by an Immigratiadgle. | am also not aware of any preclusion
on filing an asylum application in removal proceedingsenghe absence of a deadline set by an
Immigration Judge.

In this case, | find that the "extraordinary circumses" test of section 208(a)(2)(D) of the
Immigration and Nationality Act, 8 U.S.C. 8§ 1158(a)(2)(D) (200@s been satisfied by the
respondent’s youth and the totality of the circumstanties record indicates that the respondent
was 15 years of age when he arrived in July of 1998. Hewasptly detained and placed in
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removal proceedings. The Immigration Court in Chicadiapl$, scheduled various dates for
master calendar hearings from August of 1998 through Febrtia®96. The record, however,
does not reflect that the respondent ever attendediadieaChicago.

The respondent bonded out of custody in July of 1999, a yeams arrival. Venue was
changed to New York and his first master calendar hgadourred on September 17, 1999, at
which time he said he would apply for asylum. The wrieylum application was submitted on
December 21, 1999, only days after the respondent turnedwlds lpproximately 5% months
late.

The regulations recognize that an "extraordinary cirtamnee" may arise by virtue of a person’s
status as an unaccompanied minor. 8 C.F.R. 8§ 208.4(a)(8Y@L). In this case, the respondent
was additionally confined by the Immigration and Nataedion Service during the entire 1-year
period for filing an asylum application. It further appediest he was not brought before an
Immigration Judge during that 1-year period. The [page 290] rexaiiént on the circumstances
of his confinement and the reasons for the Serviedise to produce him for any of the hearing
dates scheduled in Chicago.

| find that an "extraordinary circumstance" arisesfitbie combination of the respondent’s youth,
his detention, and the unexplained failure of the Setaiggroduce him for a hearing during the
1-year period for filing an asylum application. Furthdmd that his submission within 6 months
of release, while still a minor, was reasonable uadleéhe circumstances.

Discussion

First, let's analyze temporary protected status. dratv cited above, the text of the
temporary protected status according to Chinese studdistedsin its entirety. This executive
decision was issued by President George Bush. Subseqtieatipgmigration and Naturalization
Service under authority of Congress, permitted the adjmstofestatus for the thousands of
Chinese nationals who were eligible for temporaryguted status. Thereby, these Chinese
nationals became permanent residents of the UnitedsStdhese events occurred from 1989
through 1994.

The Kasinga case is illustrative of the travails thahy asylum applicants face in their
home countries, their travel to the United Stated,saibsequently their stay in the United States.

Unfortunately, prior abuse of the asylum system has rihaaere difficult for well
deserving asylees to obtain that benefit. For exgnmptee past asylees were granted immediate
work authorization upon filing an asylum application. Bfere, many thousands of asylum
seekers entered the United States, claimed asylum pothef entry, and were immediately
paroled into the United States and granted work authanzafl hese asylum applicants
frequently filed bogus, and at best "skimpy" asylum applioatiol hey knew very well that the
American asylum system would take years to churn thsesthrough to a final decision and in
that time they would be living, working and assimilatintpiAmerican society. This abuse of the
system resulted in a severe backlash against asylunrsed@itee first came in 1997, when newly
updated guidelines for asylum removed the issuance of wor&raation to asylum applicants
for a period of at least 180 days following filing of tisylam application. As soon as that
happened, there was a drastic drop in asylum applicanttheFwince 1997, an alien must file
his or her asylum claim within one year of entryghie USA absent “extraordinary circumstances”.
Thus, the one-year bar also becomes a substantiaéhardivercome.
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The second major "asylum reform", the results of whate yet to be seen, came with
the lllegal Immigration Reform and Immigrant Responsjfict of 1996 (IIRIRA). Under the
pertinent sections of IIRIRA, cited above, excludaliena who are intercepted at a port of entry
may raise a claim of asylum. However, that claithlvé very speedily adjudicated perhaps even
at the port of entry, and the asylee returned to hioown home country immediately. Of
course, such an expedited procedure has major problerss aridr foremost of course is whether
or not the excludable alien is properly informed ofdridier asylum rights. Second, whether the
alien can even comprehend his rights or express Htbrdear in an understandable fashion due
to a potential language problem. Third, whether thevi@ing INS officer has the underlying
knowledge of country conditions in order to make a welhfted decision on the alien's
credibility and request for asylum. Finally, anotherglem is presented by the lack of review
afforded these asylum decisions.

In 2005, the REAL ID act also added its own set of hurdieke asylum process and
immigration relief in general by:

1. Restricting asylum: Denial of asylum to applicants waonot prove the central motive of
their persecutor, who are not able to produce corrobgravidence, who mistakenly
provide inconsistent testimony (even on minor fadiglwmay be irrelevant to their
claim) or whose demeanor does not meet the expecaifaan immigration judge.

2. Expanding grounds of inadmissibility and removal to ntimesis who are either
members of or have supported a political organization #&weich organization has not
been designated as a “foreign terrorist organization”.

3. Eliminating temporary stays of removal by federal ajsps@urts and restrictinigabeas
review (courts have subsequently held that they haaeeet habeas reviews and their
stays of deportation pending appeal are still availabéopellants.)

In a recent case the Supreme Court held that courfgpetds should continue to apply
the traditional criteria for granting a stay in ruling @ motion for stay of removal pending the
review and adjudication of a petition for review of a dégiwon order. The Supreme Court
rejected the DHS’ argument that the alien prove byafcdnd convincing evidence” that the

removal order “is prohibited as a matter of law”. Nkeilolder, No. 08-681, 556 U.S. __ (April
22, 2009).

Problems

1. As a good attorney, what would your initially wanktmw in order to determine whether a
prospective client has a well founded case for asylum?

2. How would you follow up on the initial information ygathered?

3. Where would you start looking for evidence to documeat gtent's claim for asylum?

4. Your client tells you that his wife and childrenl sgimain "back home" and that he fears for
their lives. Is it possible to bring them to the tddi States either temporarily or permanently so
they can be safe? If so, how?

5. How would you construe a particular social group? Wit f&ould you want to find out?
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Would you want to define your group in the broadest mannas aarrowly as possible?

6. What are the standards for asylum? For Withholdingf?réfief under the United Nations

Convention against Torture? Who bears the burden ofprinder what circumstances is the
burden shifted?

7. What kind of evidence or witnesses would you want tegmtein an asylum application?
8. You have a consultation with an alien who comegtoeleven months after having entered
the USA and tells you why she fled her home countryfeas returning. What would you tell

that individual as far as filing an asylum claim? lsréha time constraint? What if the client does
not retain you at the initial consultation? Whatigdiions do you have as an attorney?
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