Chapter 6
Crimes and Removal

As you will recall from the chapter on entry, thererevtwo legal theories - deportation and
exclusion - used to turn away aliens who had no righétio the United States. For aliens who had
never really effected an entry, that process wasdakclusion. For aliens who had or were deemed
to have effected an entry, that process was called @ejoor. With the lllegal Immigration Reform
and Immigrant Responsibility Act of 1996 however, thaingeal. There is now only one method
to "eject" any unwanted alien, and that procedure isctcatemoval.”

This is especially important, because this procedur@vesiand changes some of the
protections that used to exist for deportable and excle@dibhs. It also places a higher burden on
deportable or excludable aliens to prove why they shaulgrénted relief from removal.

There are a number of reasons why an alien mayrbeverl. For example, he or she may
have entered the country illegally. He or she mag mt even effected an entry or, he or she may
have entered in valid student status or business statng other non-immigrant status but may have
overstayed that status and may be out of status. iEnenady have applied for asylum and had that
application denied, resulting in the government's widtate that alien returned to his or her home
country.

Or the alien may have committed a crime which is hatile by removal. The thrust of this
chapter is to examine the plethora of crimes whiehcansidered removable offenses tend to alert
you all, as practitioners to the immigration consequené@ criminal conviction.

Obviously, since any individual can be convicted fames under local, state, and federal
statutes, the immigration law provides for removalfolations of federal as well as state statutes.,
as well as for petty offenses including misdemeanoctuded in the criminal grounds for removal
are:

«Commission of an aggravated felony.

eFirearm offenses.

«Crimes of violence.

*Theft or burglary offenses.

*Child pornography.

eProstitution.

*Spying, sabotage, or treason.

eFraud or deceit.

Alien smuggling.

eDocument fraud including alteration or counterfeiting pbasport.

*Vehicle fraud.
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*Obstruction of justice.
*An attempt or conspiracy to commit an offense desdriimve

In addition, the law imposes the same stringent renpreakedure upon aliens who are guilty
of "crimes involving model turpitude.” An alien who isnwicted of a crime involving model
turpitude committed within five years (ten years if adecitunder INA 245(i)) from the date of entry
and for which a sentence of one year or longer mayesed is deportable. Similarly, an alien who
is convicted of multiple criminal convictions not argout of a single scheme of criminal misconduct
is deportable regardless of the length of confinemdfihally, and perhaps the most sweeping
removal basis, any alien who is convicted of an agdgealfelony at any time after entry is deportable.

Please note that the above issues apply both to noigiiemt aliens as well as permanent
resident aliens. Therefore, having a "green carddti@rprotection against deportation.

Note: Itis important, if you will be practicing criminal defense in the future that you
verify that your client is a U.S. Citizen before entering glea on your client's behalf. If your
client is an alien, entering a plea in some instances may ba@ntamount to destroying
everything that your client has worked for. It is also impotant to note that in the State of
Ohio, an alien must be given a warning (ORC 8§ 2943.031 - “Court to adeislefendant as to
possible deportation, exclusion or denial of naturalization upoguilty or no contest plea”) that
entering a guilty plea could potentially result in deportationor denial of naturalization prior
to the admission of a plea. Failure to do so could cause thiepto be invalidated.

What is a conviction?
INA Section 101(a)(48)

101(a)(48)(A) The term "conviction" means, with respecan alien, a formal judgmept
of guilt of the alien entered by a court or, if adjudmatof guilt has been withheld,
where--

101(a)(48)(A)(i) a judge or jury has found the alien guiltyrer alien has entered
a plea of guilty or nolo contendere or has admitted serifidacts to warrant a
finding of guilt, and

101(a)(48)(A)(ii) the judge has ordered some form of punishrpemnialty, or
restraint on the alien's liberty to be imposed.

101(a)(48)(B) Any reference to a term of imprisonmerd sentence with respect to pn
offense is deemed to include the period of incarceratiadonfinement ordered by a
court of law regardless of any suspension of the impasitr execution of that
imprisonment or sentence in whole or in part.

Important: new case law - Padilla v. Kentucky

In a 7-2 vote, the United States Supreme Court held oaVBdr, 2010, that aliens who had
not received information regarding the immigration cqassces of a criminal conviction or had
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received incorrect information about such consequeradd seek to have their prior convictions
reopened and vacated. IRadilla v. Kentucky, 559 U. S. (2010), the court held that the
criminal defense counsel had a duty to competently reptesclient, and that failure to warn or
properly inform the client of the immigration consequanoé a criminal conviction or a plea
amounted to ineffective assistance of counsel. Thisldvalso reflect, one would assume on the
advice given by immigration counsel to clients with anmhconvictions with regard to filing of
applications, waivers, or any other benefits undemtingigration laws.

The court went on to further refine that requiremerfobews:

1. If the underlying criminal conviction would clearly vésn a immigration consequence such
as deportation, then the attorney should advise tha elgesuch.

2. If the situation is not clear or the immigration lswoo complex on that particular issue, then
the criminal attorney should refer the client to #ormey competent in immigration issues
to resolve the question.

The rules of professional responsibility of everyestas well as the ABA Model Rules of
Professional Conduct require that every attorney lbeagompetent in a given area of law before
providing advice in that area. “A lawyer shall providempetent representation to a client.
Competent representation requires the legal knowledge, sidlipughness and preparation
reasonably necessary for the representation.” ABAl&lI&ule 1.1.

The Attorney’s Duty

Obviously, there are many criminal attorneys whonatevell versed in immigration law and
viceversa. It would therefore be inappropriate and perhaps even acalpe to give advice on an
issue on an issue which the attorney is not comftertaith. Nevertheless, Justice Stevens, writing
for the majority appears to require attorneys to givécadwn immigration consequences when the
answer is “clear”. However, what appears clear inigreion law can quickly become unclear.
Indeed, the Supreme Court recognized that immigrationslawery complex and confused issue.
Justice Alito’s concurring opinion, joined by Chief JustiReberts provided several illustrative
examples of this lack of clarity. For instance, a-oizen is deportable for either one or two “crimes
involving moral turpitude”(CIMT). However, nowhere the statute is a definition of what
constitutes a CIMT. Therefore, the decisions ofitimaigration judges, the Board of Immigration
judges, and the federal circuits are all over the pla@nwlcomes to what is a CIMT and what is
not. The same is true for definitions of crimes tae¢ aggravated felonies. Adding to these
inconsistencies is a glaring error in the Immigraaod Nationality Act (INA) which confuses the
definitions of exactly what sentences constitute aggealfelonies.

Removal Procedure

Assume that the alien is convicted either in Fedar&itate Court for a deportable offense
or offenses. Most courts now have an agreementthathNS to notify the Service if an alien is
incarcerated or convicted. Depending on the situatien|NS may request the holding facility to
continue to hold the alien in custody until he can @edierred to an INS detention facility. In some
instances, the alien would serve out his or her stafiederal prison term and then be placed in the
holding facility pending deportation. Therefore, crimiafiéns are still required to serve their
sentence in U.S. prisons before they are deported.

The order to show cause is the basic charging documeetfioval purposes. Attached you
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will find a sample of an actual "Order to Show Caus@llowing the service of the Order to Show
Cause, there will be a notice setting the mattehdéaring before an immigration Judge. The initial
hearing is generally a Pre-Trial-type proceeding wHheeeatien either pleads guilty or pleads not
guilty and the matter is then either set for furthecpsealing or taken under advisement for judgment
by the Immigration Judge.

Obviously, if the alien does not appear for the headegpite having been properly served,
an Order of Deportation can be entered in absentia.

Cancellation of Removal
Relief from removal - there are certain, limited epions for relief from an order of removal
for which an application must be filed before the Imiatigm Judge. Pursuant to IIRIRA, these
exceptions for removal were curtailed somewhat.

l. Under IIRIRA 8248, permanent resident aliens may égilile for "cancellation of removal" if the
alien:

1. Has been a permanent resident for at least fives.year
2. Has resided in the United States continuously for sge@rs.
3. Has not been convicted of any aggravated felony.

ll. Aliens who are not permanent residents may applgdmcellation of removal if:

The alien has been present in the United Stated feast ten years.

Has been a person of good moral character.

Has not been convicted of certain offenses.

The removal would result in exceptional and extremalgual hardship to the alien's
permanent resident or citizen spouse, parent or child.

i NS

In addition, IIRIRA added a special ground for cancellatibremoval for battered spouses
and children.

Voluntary Departure

An alien may also be permitted by the Attorney Gdneraoluntarily depart the United
States within, at maximum, a 120 day period. Aliens whoatoleave as required either under
voluntary departure or pursuant to a deportation order aecstindetention and forcible removal.

llegal Employment

In addition to the criminal offenses discussed abowgethre also criminal penalties in the
INArelated to illegal employment. The INA establiskagrocedure where allemployers are required
to complete certain paperwork for any alien hired oaftar November 29, 1986. This provision
was made into law under the "Immigration Reform and @dict” of 1986. Under IRCA,
employers must fill out and verify Form 1-9 (a copy isaahed). Failure to do so, if found to be
wiliful, is subject to criminal and civil penalties. h& IIRIRA reduces the criminal burden on
employers somewhat by providing for a "good faith exceytior employers who had made a
diligent attempt to verify the employment authorizatidtheir new employees.

The Law
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As you recall, we reviewed the law relating to exclnssamd deportation (removal) in the
preceding chapters. Let us review the law in summahyola®nce again.

Removable Offenses under the INA

The following is an overview (not an exhaustive omptete list) of the various grounds for
removal under federal, state or local criminal statateset forth under 8 237 of the INA:

. A single crime involving moral turpitude carrying a manimpossible sentence of more than
one year and is committed within 5 years of entryhs WSA, or two or more crimes of
moral turpitude committed at any time after entry regasité the duration of the sentence.
(ie, two petty theft offenses combine to make thenalemovable)

. Conviction of an aggravated felony (see INA § 101(a)(48)discussion below)

. High speed flight from a US-immigration checkpoint

. Failure to register as a sex-offender

. Controlled substance violations - except for a ometpossession of 30 grams or less of
marijuana for personal use

. Firearms offenses

. Crimes of Domestic Violence, Stalking, ViolationaProtective order, or Crimes against
children

. False claim to US Citizenship or unlawful voters emvoters who registered believing they

were US Citizens.

. National security crimes - Espionage, Sabotage asdreaverthrow of the US government;
terrorist activities; genocide; crimes against humasésious violations of religious freedom;
threats against the President; conspiracy againgrallyination.

. Public charge - an alien who falls on public assistamithin five years of legal entry to the
United States.

Excludable Offenses

We will now consider the numerous grounds for exclusianddlien attempting entry to the
United States under INA § 212. For most of the grounds afvahthere is a corresponding ground
of exclusion. While § 237 is applied to aliens withinitt#&A, to “remove” or deport them from the
USA, 8§ 212 is applied to aliens seeking admission or readmissithe USA.

Permanent resident or non-immigrant aliens reenténieadJSA after a trip abroad may be
subject to exclusion if they committed a crime thig faithin the exclusionary grounds of INA § 212
(a)(2) which include multiple criminal convictions, pribgtion, drug offenses, and human trafficking.
The national security and terrorist equivalents of INA37 are set forth under INA § 212(c)(3).

Thus, the excludable offenses in INA § 212 include mangeobffenses listed in INA § 237
as discussed above and add other grounds for exclusion scwhvagions in other countries. In
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addition, aliens may also be excluded for a variety béioteasons, such as intent to permanently
immigrate to the USA, health related grounds, failureuggport themselves, or lack of employment
opportunities in the USA.

“Aggravated Felonies” under the immigration law

INA 8101(a)(43), subsections (a)-(u) define what constitateaggravated felony under
immigration law. Please note that in many of thesses, an aggravated felony under immigration
law may not be considered such under a state law. fohereven if the conviction is not considered
an aggravated felony under state or federal criminal itammay very well rise to the level of an
aggravated felony under federal immigration law. Heresame of the crimes which constitute
aggravated felonies under the immigration law:

Murder, rape or sexual abuse of a minor;

lllicit trafficking in a controlled substance includinglaug trafficking crime;

lllicit trafficking in firearms or destructive devices explosive materials;

Money laundering, or monetary transactions in propddsved unlawfully, where the
amount exceeds $10,000;

Explosive materials offense or firearms offense&iging under the Internal Revenue code;
A crime of violence for which the term of imprisoant is at least one-year,

A theft offense or burglary offense for which themeof imprisonment is at least one-year;
Ransom;

Child pornography;

RICO offenses or gambling;

Prostitution and human trafficking;

National security, sabotage or treason, protectidhefdentity of undercover intelligence
agents;

. Fraud or deceit in which the loss to the victim exise®£10,000 or the revenue loss to the
government exceeds $10,000;

Alien smuggling;

Reentry to the United States after previously beingored;

Mutilation or altering of a passport or other suchyeaotrimmigration document;

Failure to appear for service of sentence of a tdrmeyears or more;

Commercial bribery, counterfeiting, forgery or treiing in vehicles after altering the VIN
numbers for which the term of imprisonment is attles®-year;

. Obstruction of justice, perjury, or subornation of pgrjurbribery of a witness for which the
term of imprisonment is at least one-year;

. Failure to appear before a court to answer to aYebdtiarge with a minimum two-year
sentence;

. Any attempt or conspiracy to commit any offense dieed as an aggravated felony above.

As you can see, the list of offenses that attranbral is extensive, intricate, and formidable.

How does a criminal defense attorney even begindmlall the intricacies and nuances of

immigration law and crimes which even the Supreme Jmastacknowledged that “nothing is ever

simple with immigration law”? Indeed, even within tm@verse of immigration attorneys, there are
many who choose not to involve themselves in immignadefense.

*k%k

Since employment verification and workforce employnferst become a hot-button issue in recent
years, it will also be helpful to be aware of the eyplent-verification and penalties in the INA.

Ch. 6 Pg. 6



Sec. 274A Unlawful Employment of Aliens
[8 U.S.C. 13244]

274A(a) Making employment of unauthorized aliens unlawful.--
274A(a)(1) In general.--It is unlawful for a person or otketity--

274A(a)(1)(A) to hire, or to recruit or refer for a féa; employment in the United
States an alien knowing the alien is an unauthorized édis defined in subsection
(h)(3)) with respect to such employment, or

274A(a)(1)(B)

274A(a)(1)(B)(i) to hire for employment in the United t&&an individual without
complying with the requirements of subsection (b) ***

274A(b) Employment verification system.--The requiremeetsrred to in paragraphs (1)(B) and
(3) of subsection (a) are, in the case of a persatlar entity hiring, recruiting, or referring an
individual for employment in the United States, the rexjuents specified in the following three
paragraphs:

274A(b)(1) Attestation after examination of documentation
274A(b)(1)(A) In general.--The person or entity must attesder penalty of perjury
and on a form designated or established by the Attdaesyeral by regulation, that
it has verified that the individual is not an unauthatiaben by examining--
274A(b)(1)(A)(i) a document described in subparagraph (B), or

274A(b)(1)(A)(ii) a document described in subparagraph (C) dodament
described in subparagraph (D).***

274A(b)(1)(B) Documents establishing both employment
authorization and identity.--A document described in this
subparagraph is an individual's—***

274A(b)(1)(c) Documents evidencing employment authorizatian.
document described in this subparagraph is an individual's—***

274A(b)(1)(D) Documents establishing identity of individu&.--
document described in this subparagraph is an individual's—***

*k%k
“Stop-Time” Rule
To accrue the requisite time for cancellation of reahd not quite as easy as one would
think! The time is counted from the events definethénstatute (entry to the US and acquisition of
LPR status), but is broken by certain events - inratloeds, the clock stops! If the clock stops, the
alien stops accruing time for purposes of the law andnoagualify for cancellation of removal.
240A(d) Special rules relating to continuous residence oligahysesence.--
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240A(d)(1) Termination of continuous period.--For purposesisfdection, any period of
continuous residence or continuous physical presence ldrihed States shall be deemed
to end

240A(d)(1)(A) except in the case of an alien who appliesdacellation of removal
under subsection (b)(2), when the alien is served aenti@ppear under section
239(a), or

240A(d)(1)(B) when the alien has committed an offenserregfeto in section

212(a)(2) that renders the alien inadmissible to theedn@tates under section
212(a)(2) or removable from the United States under $e28@(a)(2) or 237(a)(4),
whichever is earliest.

240A(d)(2) Treatment of certain breaks in presence.--ikn ahall be considered to have
failed to maintain continuous physical presence in thieed States under subsections (b)(1)
and (b)(2) if the alien has departed from the UnitedeStiatr any period in excess of 90 days
or for any periods in the aggregate exceeding 180 days.

240A(d)(3) Continuity not required because of honorable seimiG@med forces and
presence upon entry into service.--The requirementsrdintious residence or continuous
physical presence in the United States under subse(ioaisd (b) shall not apply to an alien
who--

240A(d)(3)(A) has served for a minimum period of 24 monthsiactive-duty status
in the Armed Forces of the United States and, if sgpdrfrom such service, was
separated under honorable conditions, and

240A(d)(3)(B) at the time of the alien's enlistment aluiction was in the United
States.

*k%k

Explanation of Immigration Court Procedures

-Immigration Court Explained: Part I-
The Court and the NTA

This is part | of a series of three articles on Ignatiion Court processes on my website. | am going
to try to explain some of the workings of immigratiarud, the mysteries of the “removal” process
and the potential for relief from removal (a fancynidor defending a deportation case).

Let’s start by understanding what “Immigration Court” is.

Immigration courts are administrative courts. Thathey are manned by judges who are actually
also employees of the United States Department otdusts opposed to US Federal Court judges
who are employees of the judicial branch under Artiadé tBie U.S Constitution). The immigration
courts are part of the “executive office for immigpatreview” and the EOIR is a division of the
United States Department of Justice. Decisions ofgration judges on the EOIR can be appealed
to the Board of Immigration Appeals. There is only Board of Immigration Appeals for the entire
country, and it is headquartered in Falls Church, Virginia.
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As of the time of this writing, there were approxinha®20 immigration judges ( 1Js) stationed at
various courts throughout the country. The EOIR courtdlaidimmigration judges are primarily

in large metropolitan urban areas. Some larger cities several judges while smaller cities may have
just one or two. In addition, there are also EOIR attvarious federal detention centers, or state
or county jails where large numbers of immigrants ataided. For example, there is an EOIR court
at the County Jail in York, Pennsylvania and EOIR t®at ICE Detention Centers in Florence
(Arizona), Batavia (New York) and Oakdale (Louisiand)e3e courts are all at detention facilities
in order to speed up the processing and removal of detdiard. There were about 14 members
on the BIA as of May 2009. The Board is allowed to madegte-member” decisions and also
summary affirmances of underlying 1J opinions in ordgurtacess the huge volume of cases before
it. This has resulted in a massive overflow of casdbe Federal appeals system.

So how exactly does an alien get placed in the immigration cowsystem?

There are several ways in which an immigrant mag facoval proceedings. First of all, the alien
may have committed a crime. If that crime, is a reghte offense as defined under the immigration
statutes, it will place the alien in “removal procegdi. (Please be aware that “removal’ is a new
name for “deportation and exclusion” that was creatdthiéymmigration Reform Act of 1996. For
more on that Act and the extremely harsh laws tleae\wassed in 1996, please see the other articles
on my website). Once an alien is convicted of aermocal, state, or federal court, the court usually
notifies the DHS (Department of Homeland Securityjhef alien’s conviction. That triggers the
issuance of an NTA (“ Notice to Appear’-see below) sorhetimes the alien’s arrest.

The second way in which an alien may be placed invahpsoceedings is that his or her application
for benefits through the USCIS (United States Citiagnand Immigration Services) may be denied.
For example, an alien may file for “adjustment ofsa(* Green Card”) through his or her United
States citizen spouse. Suppose halfiway through the marttegspouses have a problem and get
divorced. Then the US citizen spouse withdraws his pstgport for the application. The alien
spouse, having no qualifying relationship would obviouslyehthe application for Green Card
denied. Thereupon, the alien may be “out of status” alhthen be placed in removal proceedings
to remove him or her from the United States.

Another way that aliens find themselves in immignagourt is related in some fashion to the earlier
paragraph. The alien may enter the United States lelatiyhen may overstay his or her visa or fall
out of status, attempt to change statuses illegally, Wegdally, or otherwise violate immigration
laws. This will also place the alien in removal prediags.

Asylum seekers also face removal charges in immigrabaint if their asylum application is denied.
In such a case, the asylum applicant would have filedrhieoapplication for asylum with the
USCIS, and that application would have been denied. Themeupe USCIS would place the
applicant in removal proceedings.

Referrals from the naturalization process: Many aliéa for naturalization, even though they may
have a criminal record or some other ineligibilityhey do so in most cases without seeking the
advice of a competent immigration attorney. Even thougl may have had a criminal violation
many years in the past and even possibly if that tiavlahas bee expunged, there is still an
immigration consequence of that criminal violation. Wias means is that the USCIS not only
denies the naturalization application on the basiseoptior criminal conviction, but then also on top
of that places the applicant in removal proceedings!efbex not only is the application denied, now
the applicant faces the very real risk of being remdngad the USA.

Finally, immigration court proceedings include aliens whge entered the United States illegally,

Ch. 6 Pg. 9



or without inspection and who are subsequently apprehendbad b\SICE or federal, state or local
law enforcement agencies.

Charges in Immigration Court

So now that you understand how a case can end up in inionigcaurt, what happens once the case
is on the immigration court docket? Well first, angalwhose case is placed before the EOIR must
be served with a “Notice to Appear”. The NTA as ttadled in short form, is essentially a charging
document which makes certain allegations about the aidrends with a series of paragraphs that
attempt to conclude why the alien should be removedthertunited States. Therefore, in essence,
the NTA has two main parts. The first part is a sevieassertions about the alien. The second part
is the various allegations under the law that would mia&elien removable.

As an example, the first part of the NTA would have gaaphs which read as follows:

. You are a citizen of country “X”

. You were born on “such and such date” at “ place”

. You entered the United States on “X” date at “Y” place

. You entered the United States as a immigrant/non inamigexample: “non immigrant B-1
business visitor” or

. You entered the United States without inspection ainknown place on an unknown date

. Your stay in the United States was granted until “sunchsach date”

. You remained in the United States beyond that dateutixtension or authorization of the
USCIS or

. On “X” date you were convicted of the crime of “Y”rfavhich a sentence of one year or

more may be imposed.

That’'s an example of the first part of the NTA. Theand part, continuing with that example might
read as follows:

“As a result of your overstay in the United States) §oe removable from the United States under
8 “XYZ” of the Immigration and Nationality Act, 8 U.S.@1101 et seq, as amended”.

There-you have it. Most NTAs are fairly straightfordidike the one | have described above.
However, when cases get complicated or there are issiodgang criminal charges, various counts
and reasons for removal, then the NTA can get fimirlg and complicated as well, listing multiple
charges and multiple counts for removal.
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Practice Pointer:

Typical question: Do | need an Immigration Attorney to defendmy removal case?

10
=

| am going to answer that question with a well known dugortd The man who defends hims
has a fool for an attorney”.

Removal proceedings are complex issues. Your stay id$#ehangs in the balance. Everything
that you have worked for, lived for in the United Stafgrhaps with a spouse and children pnd
a home a job or a business, are at stake. Thisesaus matter, Unless you have nothing to [lose
you really should consider hiring a qualified and competitatraey to defend you in removal
proceedings. This is not my “plug” for hiring an attorn@gther, this is my honest observatign
based on many years of immigration court practice.dddhat | also said “qualified and
competent” attorney. This is very important. Meet disduss your case with any prospectiv
attorney or attorneys, get a second opinion or evérrd opinion if necessary, and then retain
the attorney who you think will best serve you. Thisdt a time to be fainthearted. You negd
dedicated, competent, strong, and honest representation.
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-Immigration Court Part Il-
Master hearing and Individual hearing

In part | of this series, we talked about how a cass geimmigration court and the charging
document called the “Notice to Appear’(NTA). Now, welbntinue to explore the basics of
immigration court including what to expect at an immignatourt hearing, responding to the Notice
to Appear, and a discussion of the procedures at the mastadar hearing and the individual
hearing for removal cases.

Service and filing of the Notice to Appear

| mention this issue because simply having been saritedhe NTA by the immigration service or
the Department of Homeland Security does not mearydi&tcase is now in the immigration court.
For that to happen, the Department of Homeland Secuust now also send a copy of the NTA
to the immigration court. Once the court receivedNha and enters it into their system your case
is “ filed” with the immigration court. | mention thisecause | have encountered many instances
where the Department of Homeland Security (‘DHS”) imaye issued a NTA to an individual, but
never filed that NTA with the court. On other occasiothe DHS may have issued the NTA to the
alien, and may have also sent a copy to the court.edeny due to a backlog of work or
administrative convenience, or for some other reab@nimmigration court may never have entered
the NTA into their system. Therefore, technicdlly alien is not yet inimmigration court proceedings
because the court has no record of the alien’s caseefbre, if you sent a letter to the clerk or you
called the clerk’s office to inquire about the case, @r fried to obtain case information on the
immigration court’s case status toll free case sysyemyvould not be able to obtain any information
about your case. The telephone system would simply giveyghort answer “ your case was not
found in the system”.
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Here is another little tid bit of information: fdndse individuals who have been served with an NTA
and want to find out the status of their case with gnation court, etc they can dial the toll free
number 1-800-898-7180. Following the series of prompts, theypeiisked to enter their “alien
number”. Upon entering the alien number, the systelgwd you several choices including the date
and time of your next hearing, case status informatiase appeal information, and other current
information as applicable to that particular case.

Assume though that the case is now filed with the inmetigin court and that the immigration court
has placed the case on its docket. The immigration edllnow issue the alien with a notice of the
date, place and time of their next immigration courtihgaT his first hearing in an immigration case
is usually called a “master hearing”.

The Master Hearing

The master hearing is the name given to a hearingsthat a trial of the immigration case, but rather
is one or more of a series of hearings prior to theahimmigration court trial of the removal case.
A case may have just one master hearing prior torikle(also called the “individual’” hearing,
explained below), or they may have a whole serigsaster hearings depending on the complexity
of the case, or administrative difficulty encounterethwhe case.

What happens at the initial master hearing?
At the initial master hearing, the immigration judge widlually ask the alien, or if the alien has

representation, ask the alien’s attorney a series stiqns. These questions typically include the
following:

. Alien’'s name

. Alien’s address

. Whether the alien wants the attorney next to hicherto represent the alien in these
proceedings

. Whether the alien understands the language of the pragseati requires a translator

. If the alien requires a translator, in what languagalevthe translation be needed

Depending on whether a translator might be needed amdtinecannot provide one at that time,
the court may continue the master hearing until suahttia a translator can be obtained. Note that
the translators are provided by the immigration coure dlien does not need to provide the official
translator.

(As a practical matter, it may be very useful forahen to have a friend or relative who is fluent in
his or her native language to be present during all imnograiourt proceedings involving the
translator and the alien. This is because the friencklative can listen to the translation being
provided by the official translator, and advise the raggp immediately if the translations are
inaccurate especially on critical facts or issues.att@ney can then object to the translation, make
the correction on the record, and then potentially egquest that the hearing be continued until a
translator who is more competent or accurate carbtzened).
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Once these preliminary matters are concluded, the wallithe ask the alien how he or she pleads
to the charges in the notice to appear. Many timesalién will have no defense to those charges.
For example, if the alien entered illegally, theerthis very little doubt that the alien is indeed
removable. However, there may be defenses to themvaduility, as we will discuss in the next article
in this series.

However, there may be instances in which the chamghe notice to appear may be defensible. They
may be defensible either because the DHS has mdstetdacts, or because the facts do not apply
to the alien. For example, in a recent case, the BigGed that the alien was removable because he
or she had not appeared for an interview at the US@i&ever, | able to prove that not only had
the alien appeared for the interview, but indeed, theflbeaquested by the alien had been approved,
and the USCIS had also issued a “green card” to thé ahenclearly laid to rest any allegation that
the alien had failed to appear for a USCIS interviewl,\&as therefore now out of status and should
be removed from the country.

Additionally, there may be legal issues which can beesied as far as the factual allegations in the
NTA. Therefore, it would be very wise if an alien dekk competent counsel, to carefully analyze
the NTA, and to make the appropriate pleas to the vacimarges set forth on the NTA. Note that
this is a critical aspect of the case, Failure tserabjections and denials at this point and time may
later on prejudice that alien if the immigration judge doaspermit the alien to change his plea at
a later date.

Sadly enough, the initial master hearing is sometimedrhl hearing for an alien as well. This is
because if the alien admits sufficient facts to allbevcourt to make a finding of removability, then
the court can indeed order removal at that initial exds¢aring as well. Alternatively, if the alien
admits to facts regarding removabilty and requests volagparture, then the court can grant
voluntary departure at the initial master hearing ak imeduch a case, there will be no need for any
future master or individual hearings.

Future master hearings may be set after the initistendearing if the court requires the parties to
perform certain additional administrative issues, eitlfer the alien’s attorney or the DHS attorney
requests a future hearing date in order to secure addidonaments, prepare evidence, conduct
discovery, or await the status of the pending applicatitim the USCIS. In most instances, the
immigration judge will grant a continuance if both therds attorney and the DHS’ attorney agree.

The individual hearing

As stated earlier, the individual hearing is the trialtbe DHS’ deportation case. This is the
opportunity for the DHS to prove that the alien be aesd from the USA. The “burden of proof”

in removal cases is on the DHS. The DHS must proae ttie alien is removable by “ clear,

convincing, and unequivocal evidence”. This is a faiightstandard for the DHS to meet.

On the other hand, if the alien is affirmatively aefmg his or her removal case, then the burden is
on the alien to prove his or her case. For exampéealien may clearly be removable, but may be
asserting asylum or cancellation of removal-(thesdécams of relief which we will discuss in the next
article)-and then the burden shifts from the DHS &odlien to prove that the alien indeed does meet
the standard for a grant of asylum or a grant of catiail of removal, or for some other relief.

The individual hearing is therefore like a trial, witletimmigration court requiring submission of

exhibits, witness lists, a pretrial statement, or @tiver motions or discovery prior to the hearing.
Likewise, the attorney should be prepared to make opemitengnts, examine witnesses, produce
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exhibits, and be prepared to make the case to supportdabpective client’s position. This is why
it's important to have an attorney who is well vergeimmigration law and is also a skilled litigator
who is not afraid to make objections, introduce evidencehe record, and preserve his client’s
rights, both for the individual hearing as well as foy potential appeal.

Some courts do not have an immigration judge at the mation. Rather, the case is heard by an
immigration judge at the remote location usually by tédew (telephone and video camera
connected to a television set) or by speakerphone. Irett@ses, it may be useful to make an
objection to the tele-video hookup on the basis offéee the evidence cannot be presented
appropriately and the judge has no real way to view the a®neand character of the witness in
person. Alternatively, the alien in proceedings maytwamcur the additional expense of traveling
to the scene of the hearing with his or her attommeyder to have the hearing in person before the
immigration judge. This is especially useful in asylum saatere sometimes it is very hard to have
a three way conversation between the judge, the &atanshnd the witness, in addition to having the
attorney for the alien and the attorney for the gowent cross examining the witness. This three-
four-or even five way conversation is very hard ttofe by tele-video hookup.

In conclusion, immigration court is a serious mattdre Tight of the alien to remain in the United
States perhaps with his or her family, loved onesnbkss| investments, etc hang in the balance. It
is critical therefore to have competent legal repriagim throughout the immigration court stage.
Competent representation might cause the DHS to tetertin@ case voluntarily right at the outset,
or at least preserve and protect issues for the hbgrcan be raised at trial and if necessary brought
up again on appeal.

In the next article, we will explore some of theeg of relief available to aliens in removal
proceedings as well as immigration court strategies amthskefrocedures.

-IMMIGRATION COURT EXPLAINED: PART llI-
Avenues for Relief from Removal

In Parts | and Il of this series, we have talked haase gets to immigration court and subsequently
the basics of immigration court including what to ex@g&n immigration hearing. In Part 111 of this
series, | would like to discuss the avenues for “rei@hfremoval” when your case is in immigration
court.

What does relief from removal mean?

Simply put, in layman’s terms relief from removalmsapplication you make to the court to prevent
you from being removed (deported) from the USA. For exanpé US may have claimed that you
have committed a crime which is deportable. Or the gowent may have claimed that you

overstayed your visa. Or, the government may have ethithat you entered with fraudulent

documents or without inspection. In all of these cabese may be some form of relief from removal
which may allow you to remain in the United Stateas potentially petition for permanent residency
(green card). In addition, some of these avenues fef ney have to be paired with an application
for a waiver. Certain grounds of removability inte@r offenses are eligible for waivers, while others
are not.

Simply because the scope from removal is so incredddy; it is not going to be possible to cover
each and every reason for removal and pair that witanalysis of relief from removal for that
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particular charge. However, the goal of this artick®ipresent you with some of the main avenues
under which relief from removal may be available onryparticular case. As always, please do
consult a qualified, competent immigration attorney theorto determine what the best course of
action may be in your particular case.

1. §212(c):

Having said this, let me now get directly to the pomd &st for you some of the “relief” available
under the Immigration Act. Prior to 1996 there was conalmgmore relief available. However, in
1996, with the enactment of the lllegal Immigration Refand Immigrant Responsibility Act
(IIRIRA), the much used “§ 212 (c)” waiver was abolishealdl enough, this waiver was a most
useful waiver because it stopped the removal of deseri@ms &ho had been in the United States
for at least seven years or more including those wayohave committed certain aggravated felonies!
However, we now live in a world where there is no 2)2\aivers available other than for cases
which where filed prior to the enactment of the IIRIR

Therefore, the first avenue of relief from remogaivhether you qualify for a 8 212 (c) waiver. In

order to qualify for such a waiver, your crime must ha@en committed prior to September 30,

1996. Additionally, you must have pled to this crime rathanthave been tried and found guilty by
a judge or ajury. Finally, you must have accrued at $&a&n years of residence in this country (not
necessarily in lawful state, but you must show sevarsyaf residence) in order to qualify for a 8§ 212
(c) waiver. Even though the IIRIRA removed the § 212 (@iver, the Supreme Court heldl NS

v. &.Cyr that the IIRIRA could not do so retroactively. Therefacriminal pleas prior to September

30, 1996 may still be eligible for § 212 (c) relief.

However, in another interesting development, the BoBEirdmigration Appeals is attempting to limit
the Supreme Court’s validation of § 212 (c) relief by dlagmhat only certain types of offenses are
eligible for 8§ 212 (c) relief. These include certain drugmdes or crimes involving moral turpitude.
The leading case on this matteMatter of Blake.

2. Marriage to a U.S. Citizen:

Another avenue for relief may be marriage to a Uidetit If the alien has entered the United States
legally and the alien’s only fault has been overstayingiioor criminal offenses, then a genuine
marriage to a US citizen may provide the court withodes to allow the alien to obtain a green card
(a process called “adjustment of status”).

3. LIFE Act:

Another way to adjust status is by proving the existeneevalidly filed application which was filed
prior to April 30, 2001. Under the “LIFE Act”, an alien whad an application filed on his or her
behalf prior to April 30, 2001 may be eligible to claim tepplication to “grandfather”in a future
application for adjustment. Such an application would haded be filed by either an employer prior
to April 30, 2001 or by a US citizen or legal permanent residpouse, parent or adult son or
daughter. Please note-adult sons or daughters can oy fiteeir parent if the son or daughter is
a US citizen. Sons and daughters who are legal permaasghents cannot file for their parents.

In any event, what this all means is that an aliea had a valid application filed on or before April
30, 2001 could subsequently use that application as proof to sap@vtapplication for adjustment

of status that may be filed before the immigration toblowever, please note that asylum
applications do not count as a validly filed applicatiarplarposes of the LIFE Act adjustment. Only
family based or employment based applications will cpumtided of course the application was filed
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on or before April 30, 2001. For example, many thousandsadidr Certification” cases were filed
on or before April 30, 2001 in order to give the beneficadign the chance to adjust status based on
the LIFE Act. Aliens taking advantage of the LIFE Actl\wave to also file a supplementary
adjustment of status application and pay a penalty of $1000.Gpplant.

4. Waivers for criminal offenses:

Under INA § 212 (h), a waiver may also be availableaoralien whose removal would cause
extreme and exceptional hardship to a US citizen sppasent or child provided that the alien has
been in the United States for a minimum of seversyaaor to service of the Notice to Appear. The
§ 212 (i) waiver is also available in cases of fraud isrepresentation as grounds for removal.

5. Cancellation of removal-for permanent residents:

Legal permanent residents who have been in the UnisgdsSor at least seven years prior to the
service of the Notice to Appear and have not commitiechggravated felony are eligible for
cancellation of removal for permanent residence ndoreable offense must not have been committed
prior to the applicant completing seven years in perntaesitent status. Cancellation of removal
is filed with the immigration court and the hearing Wwél held at which time the equities of the alien’s
application for cancellation of removal will be catesied. The court will evaluate the application for
cancellation based on the one hand the seriousndgssaffense and on the other the alien’s equities
such as family ties in the USA, good moral charaeteloyment, payment of taxes, support from
family members and friends from the community, eten&of the factors that the court may consider
were set forth in the Board of Immigration Appeals c&datter of Marin”.

6. Cancellation of removal for non-permanent residents:

In many cases, an alien may be unlawfully presefhigtnited States for many years prior to being
apprehended for one reason or another by the USICE.a&eok may be eligible for cancellation
of removal for “non-permanent residence” if they méetfollowing criteria:

* Must prove unlawful presence in the United States fomamam of ten years prior to the
service of the Notice to Appear.

» Must not have committed any aggravated felonies; and
* Must show exceptional and extremely unusual hardship ®atlaen spouse, parent or child.

The third prong is typically the hardest to meet foglb@&rm non-permanent residents. The courts
have held in numerous cases that a mere removal fitdriited States and breaking up of a family
is not “exceptional and extremely unusual hardship”. Tibhese claiming such a hardship waiver
requires a significant investment in time and resourcdsveloping a strong argument for why the
alien merits such a waiver.

7. Asylum/withholding of removal and withholding of removal underthe United Nations’
Convention Against Torture (CAT):

An asylum application can be filed with the immigrat@ourt even if the asylum application has
previously been filed with the asylum office and hasnbdenied. Asylum refers to the process
whereby an alien can claim refugee status in the d§itates because an alien has a record of past
persecution or a “well founded fear of future persecutionthe basis of the alien’s race, religion,
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nationality, membership in a particular social grouppolitical opinion. Withholding of removal
hinges on the same issues except that the alien’s bofgesof is much higher. The alien must show
that more likely than not (ie, 50% plus), the alien bdlpersecuted if returned to his or her home
country. Finally, with regard with the “United Natior@@bnvention Against Torture”, the alien must
show that there is a strong possibility that he engill be subject to torture if returned to his or her
home country. Absent strong evidence, asylum casémede¢o prove and hard to win. Aliens who
assert such claims must try to develop them as mupbsssble with as much documentation as
available including letters from their home countrypexx opinions, and other supporting
documentation about the general condition in their hcoomtries.

This concludes the examination of the major formelf from removal. Please note that this is not
an exposition by any means of each and every avemadiesf only a broad brush

of some of the more familiar and more frequently engdogpplications for relief. Once again, for
specific assistance regarding your particular case, pteaselt a qualified immigration attorney.

8. Federal Appeals:

If the Immigration Court denies your application, them yaust appeal to the BIA (Board of
Immigration Appeals) within 30 days of the decision. & BIA agrees with the Immigration Court,
you can appeal in some cases to the United Statesd@@ppeals for the Federal Circuit which has
jurisdiction over the case. During the appeal, the USI&taot deport an alien if the alien has applied
for and the Circuit Court has granted a stay of removal.

Conclusion:

Immigration removal defense is a difficult area - ietdblally, procedurally, and emotionally.
Especially since the enactment of IIRIRA and subseguantgration law, the window through
which a relief application can be filed has becomdlsnmand smaller. This has made it very difficult
for aliens to seek adjustment of status or cancellatforemoval. Likewise, it has also posed
significant logistical difficulties both to the immigrah court, the Board of Immigration Appeals, and
the Federal Appeals court, because more and more immigcases are being appealed due to the
unavailability of relief either through the immigratieourt or the Board of Immigration Appeals.
Therefore, my only advise to you as the reader ie¢& qualified legal immigration advice in order
to prepare and present the best defense or defensesiaepoyour case. Please note that you are
not limited to just one defense. You may be able semultiple defenses, thereby enabling you to
qualify for relief from removal through at least ondlwfse avenues.

Cases
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Matter of Andazola-Rivas
231 & N Dec. 319

File A91 431 733 - Phoenix
Decided April 3, 2002

U.S. Department of Justice

Executive Office for Immigration Revigw
Board of Immigration Appeals

(1) The respondent, an unmarried mother, did not estadigghility for cancellation of removal
under section 240A(b) of the Immigration and Nationality, 8 U.S.C. 81229b(b) (2000), because
she failed to demonstrate that her 6- and 11-year-oldetUr@itates citizen children will suffer
exceptional and extremely unusual hardship upon her reraéxico.

(2) The factors considered in assessing the hardshifetaespondent’s children include the poor
economic conditions and diminished educational opportunitiddexico and the fact that the
respondent is unmarried and has no family in that cguatassist in their adjustment upon her
return.

FOR RESPONDENT: Christopher J. Stender, Esquire, Pho®&mzona

FOR THE IMMIGRATION AND NATURALIZATION SERVICE: Bary O’Melinn, Appellate
Counsel

BEFORE: Board En Banc: SCIALABBA, Acting Chairman; BNE, Vice Chairman; HOLMES,
HURWITZ, FILPPU, COLE, GRANT, MILLER, OHLSON, HESSand PAULEY, Board

Members. Dissenting Opinions: ESPENOZA, Board Memjmened by ROSENBERG, Board
Member; OSUNA, Board Member, joined by SCHMIDT, VILGELIU, GUENDELSBERGER,

ROSENBERG, MOSCATO, and BRENNAN, Board Members.

HURWITZ, Board Member:

In a decision dated March 16, 2000, an Immigration Judge grdm@eddpondent’s application for
cancellation of removal under section 240A(b) of the ignation and Nationality Act, 8 U.S.C.

81229b(b) (2000), and certified his decision to us for reviemaddition, the Immigration and

Naturalization Service filed an appeal from the Immigratiudge’s grant of relief. Oral argument
was heard before a panel of the Board on June 22, 2001 efiee% appeal will be sustained and
the respondent will be granted voluntary departure in ligaraoval.

The parties in this case agree that the respondehbkbiashe continuous physical presence and the
good moral character required for cancellation of retnoder section 240A(b) of the Act. The only
issue on appeal is [page 320] whether her removal fromUtlieed States would result in
"exceptional and extremely unusual hardship" to her twitedi$tates citizen children, which is also
required for relief under that section. The Immigratiodgk found that the necessary hardship had
been shown, but the Service disagrees.

The record reflects that the respondent is a 30-yearabige and citizen of Mexico who entered the
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United States without inspection in August 1985. She hadJimted States citizen children, aged
11 and 6. The respondent has had the same employmentdarsAwith a company that provides
health insurance for her and her family, as well 48XK retirement savings plan. The respondent
bought her own house, valued at $69,000, in 1998. She owns twesehlith a combined value
of about $12,000. According to her testimony, she alsoawrsgs of about $7,000.

The respondent testified that she has no relativisgekico who could help her with the children,
should she be forced to return there. She further stiag¢dher mother takes the children to school
and looks after them while she works. All of the resfgnt’s siblings live in this country, without
valid immigration status, as do her aunts and unclesieBpendent’s older child testified to her very
close relationship with her grandmother. She did notatdithat she is close to any other relatives
in this country.

Although the respondent is not married, when asked dietdneng about the father of her children,
she replied, "We’'re okay, we just live together." Slacated that he has "some form of temporary
permit" in this country. Asked if he contributes to loeisehold, the respondent said, "He’s working
construction so sometimes he does have a job, soesetiendoesn’t.”

The respondent described the children’s health as™fifee stated that she has had problems with
asthma, which is under control, but that this condi@uld prevent her from working in the fields
in Mexico. She also does not believe she could geffae @b in Mexico, as she has only a sixth
grade education. She is concerned that she would notebaibtain any employment in Mexico
that would be comparable to the job she has here.

The respondent also stated that the schools are bettes country than in Mexico, with better
facilities and supplies, and access to computers. Shaid that her children would not be able to
get much education in Mexico, especially when they gitrand reach the point where she would
have to pay for it.

The respondent testified that the main focus of théyfamocial life is the church they attend every
week. She also stated that she helps out twice a rabh#r younger child’s Head Start program.

Following the removal hearing, the Immigration Judgereqthis decision granting the respondent’s
application for cancellation of removal. The Immigoatdudge concluded, after a lengthy discussion,
that the "United States citizen children, particuldidnya [the 11-year-old], would suffer hardship
of an emotional, academic and financial nature." harsiship [page 321] "would be of a daunting
level." The Immigration Judge noted that the children wdadduprooted from their current
"nurturing environment” and from their support system. &l stated that they would face
discrimination in Mexico because they are childreraddingle mother. The Immigration Judge
emphasized the fact that Tanya has little knowledgaaddemic Spanish" and might therefore be
placed in a lower grade in school in Mexico. In additleexpressed concern that the children may
not be able to stay in school, but rather may hawedrk to help support the family. He noted that
the respondent has a steady, full-time job here, witd deenefits.

Based on these considerations, the Immigration Judge fihancthe children "face complete

upheaval in their lives and hardship that could concsjvain their lives." He concluded that such
hardship would be "unconscionable," and he therefore concthdethe respondent had met the
exceptional and extremely unusual hardship requirement.

After the Immigration Judge rendered his decision indasge, but before oral argument was held,
we issued a precedent decision addressing the meaning tdrth "exceptional and extremely
unusual” hardship as used in the cancellation of remtatats. In Matter of Monreal, 23 1&N Dec.
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56, 65 (BIA 2001), we held that an applicant for cancellatimer section 240A(b) of the Act must
demonstrate that his or her removal would cause hartshig or her qualifying relatives that is
"substantially different from, or beyond, that whichwd normally be expected from the deportation
of an alien with close family members here."

In Matter of Monreal, supra, the respondent was a 34gldanan from Mexico who had lived in
this country since 1980. He had three United Statesrcitizkren. The two older children were 12
and 8 years old, and they lived with the respondent ibtiited States. His youngest child, an infant,
had returned to Mexico with the respondent’s undocumentedhortly before his removal hearing.
The respondent’s lawful permanent resident parentsie¢sbriear him.

We concluded that the respondent in Matter of Monregkss had not shown that his children or
his lawful permanent resident parents would suffer exaagitaind extremely unusual hardship if he
was removed from the United States. We recognizedhbatespondent’s children would suffer
some hardship if they accompanied their father to déexand that they would likely have fewer
opportunities there. However, emphasizing the high bamgf@&ss had imposed in enacting the
"exceptional and extremely unusual hardship" requirementoweluded that the bar had not been
reached.

The respondent asserts that her case is "completehgdishable from Monreal." She argues that,
unlike the respondent in Monreal, she is a single matheris the sole support of her United States
citizen children. She has no family able to help hévi@xico. She claims that single mothers face
discrimination in Mexico that will make it even madifficult for her to [page 322] provide a decent
life for her children in that country. The respondeguas that women do not enjoy equal rights in
Mexico. They are paid less and generally hold loweellgebs. There is "institutionalized
discrimination against women," and a single mother retgrto this environment would face a
particularly difficult time trying to support her childreShe also points out that in Monreal, the
respondent’s deportation to Mexico was actually goingtmite him with his family, as his wife and
one of his children had already moved there.

The respondent further argues that the Board should notasgbpttds case with the assumption that
there are many other Mexicans whose situation idasito hers, and that the hardship she presents
therefore does not rise to the level of "exceptiamal extremely unusual." The respondent asserts
that her case, like all others, must be decided onrtEar facts.

The Service, on the other hand, argues that the tnsége is "squarely governed” by Matter of
Monreal, supra. If anything, the Service claims, thse is weaker than that in Monreal because the
respondent’s United States citizen children are youagdrwould therefore have an easier time
adapting to life in Mexico. The Service also assé@dsthis respondent’s return to Mexico would be
somewhat easier because she is not penniless, bsrinasassets that would enable her to "set up
a better life for her children than many returnees."

The Service contends that the hardship presented bsespendent is similar to that of many
Mexican nationals who sought suspension of deportationruhéeprevious law, and who were
found not to have met even the former "extreme hastistandard. Finding nothing "unusual,
unique, or exceptional in this case, the Service tsH@t the respondent is in the same position as
hundreds, if not thousands, of other Mexican nationhts ave spent a considerable period of time
in this country. According to the Service, the Immignatiudge’s decision granting cancellation of
removal should therefore be overturned.

We are sympathetic to the respondent’s case and sittnation. We have no doubt that she and her
children will suffer some hardship upon moving to Mexlodeed, as with Matter of Monreal, supra,
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we believe that, were this a suspension of deporta#iea, where only "extreme hardship" must be
shown, we might well grant relief. In this regard, veeenthat the cases cited by the respondent at
oral argument, and in her brief, address the meaningxtfdme hardship,” not "exceptional and
extremely unusual hardship.” See, e.g., Salcido-SalcidNS, 138 F.3d 1292 (9th Cir. 1998);
Gutierrez-Centeno v. INS, 99 F.3d 1529 (9th Cir. 1996); Cas&¥by.8 F.3d 700 (9th Cir. 1993).
However, Congress has now imposed a standard of hartahis significantly more burdensome
than the former "extreme hardship" standard. We singiypat find that she has met the very high
standard of the current law. [page 323]

We also accept the respondent’s contention that lserroast be considered on its own individual
facts. We note, however, that the relative levlestiship a person might suffer cannot be considered
entirely in a vacuum. It must necessarily be asseasést in part, by comparing it to the hardship
others might face.

We have considered the evidence in the record regardingpthr economic conditions in Mexico,
and the respondent’s claim that her deportation would iagirastic economic consequences to her
and her children. We do not dispute the fact that ecanooniditions in Mexico are worse than those
in this country. However, it has long been settled decanomic detriment alone is insufficient to
support even a finding of extreme hardship. See Matteilasf, 21 I&N Dec. 627 (BIA 1996), and
cases cited therein.

We have also considered the respondent’s claims regadliogtional opportunities for her children.
She stated that until 1995, the Mexican Government didutbbrize undocumented aliens to attend
their schools, and that even now the availabiligghfcation to undocumented aliens varies from state
to state. She noted further that although the Mexicavefdment aspires to provide 9 years of
education to every child, it has not actually beentabl@plement this goal. Again, we recognize that
Mexico likely will not provide the respondent’s childreith an education equal to that which they
might obtain in the United States. However, the redponhas not shown that her children would
be deprived of all schooling or of an opportunity to abtmy education. 1

We note Board Member Espenoza’s comment in her disgespinion that our findings regarding
educational opportunities in Mexico are "internally insistent.” We do not find it inconsistent to
recognize that educational opportunities are likely teeler in Mexico than in the United States,
while also stating that there has been no showirtghieaespondent’s children would be unable to
obtain any education in Mexico. Further, we are fulee of the importance of education to any
child’'s future. However, a finding that diminished educal@pportunities result in "exceptional and
extremely unusual hardship" would mean that cancellatioensoval would be granted in virtually
all cases involving respondents from developing countrieshave young United States citizen or
lawful permanent resident children. This view is natssstent with congressional intent.

The fact that the respondent has no family to helpnhgiexico will likely make her adjustment to
a new life there more difficult. However, we notetthath the exception of her mother, who appears
to have temporary resident status under the Special AgriaL¥Worker program, her siblings are
undocumented. In assessing hardship, we should not com&dact that the respondent’s extended
family is here illegally, rather than in Mexico, asactor that weighs in her favor. Further, there is
nothing to prevent the respondent’s family members 8ending financial support to her in Mexico,
should it be needed. [page 324]

In addition, the respondent testified that the fathdrenfchildren lives with her, and that he works
in construction and sometimes contributes to the yandupport. Although the respondent

characterizes herself as a single mother, her tesyimeflects that her children’s father has not
abandoned them, but lives with the family. As it isacléhat the father has been a part of the
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children’s lives, it is also certainly possible thatcould provide them some support in Mexico, if
necessary.

We also consider it significant that the respondentbasmulated some assets in this country. She
owns a home and two vehicles, has participated ifram&int plan, and has savings of about $7,000.
Although the house presumably carries a mortgage, thengspioand her children would not be
penniless upon her return to Mexico. The money sheldogswould surely help her in establishing
a new life in Mexico.

Finally, we do not doubt that the respondent and hedrehilmay face some special difficulties in
Mexico, because she is an unmarried mother. The e@gersented does suggest that women still
do not have equal opportunities in Mexico, and it mayhbe the respondent will encounter some
discrimination as an unmarried mother, in addition to thallenges that unmarried parents
everywhere face. However, even considering the patéatidship caused by the respondent’s status
as an unmarried mother, together with the other harsislescribed above, we must conclude that
she has not met her burden of establishing that hiereiwill suffer exceptional and extremely
unusual hardship if she is removed to Mexico.

The respondent in this case is young and able to wotthoégh she reports suffering from asthma,
that condition is apparently under control. She has dpedlsome job skills. She does have some
financial assets that will aid her in establishingesv life in Mexico. Her children are still relativel
young and are in good health. While they certainlyfageé some problems in adapting to life outside
the United States, they will likely be able to make tlecessary adjustments.

In sum, we cannot meaningfully distinguish this case ftioah of Matter of Monreal, supra. While
almost every case will present some particular hardtegact pattern presented here is, in fact, a
common one, and the hardships the respondent has oatisichply not substantially different from
those that would normally be expected upon removal gssadeveloped country. Although the
hardships presented here might have been adequate tdhenehier "extreme hardship” standard
for suspension of deportation, we find that they arehetypes of hardship envisioned by Congress
when it enacted the significantly higher "exceptiosmadl extremely unusual hardship" standard.
Accordingly, we will sustain the Service’s appeal frdv@ Immigration Judge’s grant of cancellation
of removal. There being no adverse factors preseatywil grant the respondent a period of
voluntary departure in lieu of an order of removal. [page 325]

Order:
The appeal of the Immigration and Naturalization Sengiceistained.
Further Opinion: The decision of the Immigration Judgeaated.

Further Opinion: In lieu of an order of removal, thep@ndent is allowed to voluntarily depart from
the United States, without expense to the Governmathin 30 days from the date of this order or
any extension beyond that time as may be grantecelmigtrict director. In the event the respondent
fails to so depart, the respondent shall be ordered eirfoen the United States.

Notice: If the respondent fails to depart the UnitedeStavithin the time period specified, or any
extensions granted by the district director, the respursdall be subject to a civil penalty of not less
than $1,000, and not more than $5,000, and shall be ineligitdgferiod of 10 years for any further
relief under section 240B and sections 240A, 245, 248, and 249Iaofrthgration and Nationality
Act. See section 240B(d) of the Act.
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Concurring Opinion:
Cecelia M. Espenoza, Board Member, in which Lory BiReosenberg, Board Member, joined

| join the dissenting opinion of Board Member Osunariterseparately to address the reasons why
Congress mandate that hardship is to be determinepiboking at the effect on qualifying
relatives who are United States citizens or lawfuhy@nent residents reflects Congress principal
concern with the impact on stakeholders in United Stedemty. See section 240A(b)(1) of the
Immigration and Nationality Act, 8 U.S.C 81229b(b)(1) (2000).

Taking the majority opinion to its inevitable conclusid appears that no United States citizen child
of a Mexican national will be able to demonstrateegtional and extremely unusual hardship because
he or she is deprived of educational opportunities fomdiah reasons. In fact, under the
interpretation announced today, it is more than likedy ho respondent from Mexico will qualify for
cancellation unless the qualifying relative has sewedical problems. | do not believe that was the
directive of Congress. Nor is it consistent with ousisien in Matter of Monreal, 23 1&N Dec. 56,
60 (BIA 2001), in which we rejected an "unconscionabledstadi as higher than required.

At the same time that Congress heightened the hardsipasd from "extreme hardship" to
"exceptional and extremely unusual hardship,” it added adalitiestrictions. 1

It is beyond dispute that cancellation of removal isegped by a new standard, which requires a
showing that the undocumented alien (1) has been phygcalient in the United States for a
continuous period of not less than 10 years immediategediieg the date of application; (2) has
been a person of good moral character during such periokiag3)ot been convicted of specified
criminal offenses; and (4) establishes that remowaleresult in exceptional and extremely unusual
hardship to the alien’s spouse, parent, or child, whe ¢gizen of the United States or an alien
lawfully admitted for permanent residence. Section 240Ajmfthe Act; see also 8 C.F.R. §240.20
(2001). It is also generally accepted that Congress endrdestiandard it did in response to Matter
of O-J-O-, 21 1&N Dec. 381 (BIA 1996); see also H.R. CompRNo. 104-828 (1996).

In light of these other restrictions, implementing [pa&#6] Congress intent need not be
accomplished solely by imposing the most narrow readitigeoexceptional and extremely unusual
hardship standard. Although Congress said that the chargysade "to emphasize that the alien
must provide evidence of harm to his spouse, parent, & shbstantially beyond that which
ordinarily would be expected to result from the alienisad&ation,” H.R. Conf. Rep. No. 104-828,
at 213 (1996), Congress did not enact provisions to catedppoatiude any nationality from this
relief. 2

Congress knows how to define reliefin ways that achgeor disadvantage certain nationalities. See,
e.g., Nicaraguan Adjustment and Central American RetiefPub. L. No. 105-100, tit. Il, 111 Stat.
2193, amended by Pub. L. No. 105-139, 111 Stat. 2644 (1997) ("NACARA"Jdmpadjustment

of status only for Nicaraguan and Cuban immigrants, atehdig eligibility for suspension of
deportation only for certain nationalities); ImmigaatiAct of 1990, Pub. L. No. 101-649, 104 Stat.
4978 (disadvantaging certain nationalities in the allonatfadiversity visas); Immigration Reform
and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359 (includegad provisions for Cuban
and Haitian immigrants); cf. Act of Oct. 3, 1965, 79 Stat. @lifninating the national origins quota
system, which had precluded immigration from Asia andhLatnerica).

Thus, our construction of this provision should not raeudategorical exclusion of any nationality.

The majority opinion appears to measure the hardship @®righat were the only way in which
Congress restricted eligibility for relief. In doing see majority fails to acknowledge the significance
of the statutory language that directs us to focus ohataship to qualifying relatives. The issue is
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whose hardship Congress has directed us to examine andwhatesircumstances that hardship
rises to a level substantially beyond that which @dinwould be expected to result from the alien’s
deportation.

By eliminating the relevance of hardship to the respotndeongress directed us to focus on the
exceptional and extremely unusual hardship to the UniegdsStitizen or lawful permanent resident
who would be affected by the removal of the alienldtermining exceptional and extremely unusual
hardship, our assessment of the hardship to United $ttesa children must take into account both
the present and the future impact that ordinarily woukekpected to result from their accompanying
the respondent upon removal. The repercussions that easagmnsequence of the deprivation of
the opportunity to receive an education in the UniteteSt&hould not be diminished when evaluating
the United States citizen children’s forcible retwrMexico. [page 327]

To adequately address whether the respondent’s United Sit@en children will face exceptional
and extremely unusual hardship, we must look at both tigit@mns of the educational opportunities
in Mexico and the loss of educational opportunities enWinited States. The majority has failed to
properly evaluate the differences in educational opporegniti

In Plyler v. Doe, 457 U.S. 202, 221-22 (1982), the United Statee®epCourt acknowledged the
importance of the United States educational processlyler Pthe Court refused to deny public
education to undocumented alien children, acknowledging iiieatimportance of "education in
maintaining our basic institutions, and the lasting imhpdds deprivation on the life of the child.”

Id. at 221 (distinguishing education as more than merely &driefit). As the Court recognized,
"“[A]s . . . pointed out early in our history, . . .rae degree of education is necessary to prepare
citizens to participate effectively and intelligentlyaur open political system if we are to preserve
freedom and independence.™ Id. (quoting Wisconsinv. Y U.S. 205, 221 (1972)). The Court
concluded that

education provides the basic tools by which individuagghiiead economically productive lives to
the benefit of us all. In sum, education has a fundar@ttan maintaining the fabric of our society.
We cannot ignore the significant social costs bogneus Nation when select groups are denied the
means to absorb the values and skills upon which oualsder rests.

Plyler v. Doe, supra, at 221.

The Court emphasized that "education prepares individualeteelf-reliant and self-sufficient
participants in society.™ Id. at 222 (quoting WisconsiNeder, supra, at 221). Nevertheless, under
the majority opinion, the loss of such an educatiomssfficient to constitute exceptional and
extremely unusual hardship. The future cost, however, bgilla citizen who is permanently
handicapped and thus less capable than others of engatjiegpiolitical process.

| do not contend that the Plyler Court’s evaluatiortled significance of an American public
education in insuring acculturation to the American idealsips the language used by Congress in
section 240A(b) of the Act and requires a grant of ditmen of removal in the case of every
Mexican national having school-age children. Howether critical importance of such an education
cannot be ignored. The rationalization that a UnitexteStcitizen child can always return to the
United States when he or she reaches the age ofityajegs the question.

In the case before us, the Immigration Judge found e¥plibat "[the child’s] education would

either terminate due to her insufficient knowledge of &aor she would struggle academically in
a school which is far inferior to that she is cutkeattending.” The Immigration Judge specifically
ruled that "either way, this U.S. citizen child woddd denied [page 328] significant educational
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opportunities which could secure a decent future . . . [arcd] & denial would greatly limit [her]
employment and educational options if she decided to raduire United States.”

Nothing in the majority opinion reflects that the aréy properly considered or weighed the detailed
factual findings relating to the children’s loss of eatfimnal opportunities that were made by the
Immigration Judge. Rather, without identifying any errothie findings of the Immigration Judge,

the majority substituted its own factual findings tha¢ #ducational opportunities would be

diminished but not eliminated altogether.

Moreover, even if it were proper for us to make findidgsiovo on appeal, the majority opinion is
internally inconsistent. One the one hand, the migjstates that "the respondent has not shown that
her children will be deprived of all schooling or of@wportunity to obtain any education.” Matter
of Andazola, 23 I&N Dec. 319, 323 (BIA 2002). On the other hdramajority acknowledges that
"until 1995, the Mexican Government did not authorize undootede aliens [such as the
respondent’s children] to attend their schools" and"g@dtttough the Mexican Government aspires
to provide 9 years of education to every child, it hasactually been able to implement this goal.”
Id.

In Plyler v. Doe, supra, at 222 n.20, the Court recognizadttie possibility that only a small
proportion of the undocumented children would become cdizemot decisive, even with respect
to the importance of education to participation in cpodtical institutions.” As United States
citizens, the children in this case have an unquedtiersdake in obtaining an education that will
allow them to participate meaningfully in their courgfgitizenship. Thus, the majority’s conclusion
that the children’s loss of educational opportunities igrdship that is not "substantially different
from those that would normally be expected upon removalless developed country" blatantly
disregards the critical importance of an American edocatnd the future consequences to these
children that flow from the deprivation of such an edwocatMatter of Andazola, supra, at 324. In
reaching such a conclusion, the majority has overlottkedpecific language used by Congress,
which zeroes in specifically on the impact of remavakhe stakeholders.

The decision to remove these citizen children will wiztedly diminish their ability to be self-reliant
and self-sufficient. Whatever the educational opportuthit might exist in Mexico, it will be
substandard to that which would exist here. Indeed, dbusbtful that any child may reasonably be
expected to succeed in life if he is denied the opportohiy education.” Plyler v. Doe, supra, at
223. In short, the removal of the United States citc®@ldren in this case is not merely a return to
a country with a lower standard of living and a poor edocak system. It is, in essence, a method
of depriving the citizen children of the valued educatiwat they currently [page 329] enjoy in the
United States. This, in turn, is likely to result ififetime hardship that deprives the children of an
opportunity to obtain the skills necessary to meaninggaltticipate "effectively and intelligently in
our open political system.” Wisconsin v. Yoder, supr&24t.

The Immigration Judge correctly aggregated the economicagonal, and emotional consequences
to the United States citizen children to find exce@i@nd extremely unusual hardship that would
be unconscionable in the event of their mother’'soneah | agree, and note that hardship that is
unconscionable is a greater degree of hardship thant@eneted the statute to require in Matter
of Monreal, supra. Therefore, | dissent.

Dissenting Opinion:

Juan P. Osuna, Board Member, in which Paul W. Schmidista8o D. Villageliu, John
Guendelsberger, Lory Diana Rosenberg, Anthony C. Mosaatd Noel Ann Brennan, Board
Members, joined
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| respectfully dissent. While this is a close caseprview the respondent has shown that her United
States citizen children would suffer exceptional andeex#ty unusual hardship if she is removed
from this country. | would dismiss the Immigration andWalization Service’s appeal and affirm
the Immigration Judge’s grant of cancellation of removal

This case requires us to apply the "exceptional and extyamesual hardship" standard that
Congress created as part of section 304 of the lllegaligration Reform and Immigrant
Responsibility Act of 1996, Division C of Pub. L. No. 104-2080 Stat. 3009-546, 3009-594, and
codified at section 240A(b)(1) of the Immigration and Nadidy Act, 8 U.S.C. 81229b(b)(1)
(2000). That provision allows cancellation of removalda alien who has been physically present
in the United States for at least 10 years, has bgeensan of good moral character, has not been
convicted of specific criminal offenses, and who distlads that removal would result in "exceptional
and extremely unusual” hardship to the alien’s spouse,tparashild who is a United States citizen
or an alien lawfully admitted for permanent residence.

Determining what constitutes "exceptional and extremnelisual hardship"” presents a challenge for
adjudicators. Reasonable persons can differ on wheteea set of circumstances rises to the
requisite hardship. What is clear, however, is thah @éacdship case, to a large extent, succeeds or
fails on its own merits and on whether an applicantrélief is able to present testimony and
documentation that is sufficiently compelling to demaatstrexceptional and extremely unusual
hardship. For the reasons set forth below, | betieatthe respondent in this case has succeeded in
doing so. [page 330]

|. Matter of Monreal and the Present Case

In Matter of Monreal, 23 I&N Dec. 56 (BIA 2001), we consgteffor the first time in a precedent
decision the exceptional and extremely unusual hardsimgasid, by examining the application for
cancellation of removal of a 34-year-old Mexican nalavho was the father of three United States
citizen children. In that decision, we held that tiablsh exceptional and extremely unusual hardship
under section 240A(b) of the Act, an alien must demoresthait his or her spouse, parent, or child
would suffer hardship that is substantially beyond thatlwvould ordinarily be expected to result
from the person’s departure. We specifically stated, kevy¢hat the alien need not show that such
hardship would be of such magnitude that his or her deportatduld be "unconscionable" in its
effect on a qualifying relative. Matter of Monreal, sajpat 60. After reviewing the case, we
dismissed the respondent’s appeal from an Immigration Jufiigsirey that he had not satisfied the
new hardship standard. The majority finds that the ptesase cannot be meaningfully distinguished
from Matter of Monreal, supra. | find, to the contrathat this case is wholly distinguishable from
Matter of Monreal.

In Matter of Monreal, the respondent was the fatléhr@e citizen children, the oldest two being
12 and 8 years of age. The respondent had been working fealiOfgr his uncle’s business, but
acknowledged that he had a brother living in Mexico whko worked for the uncle’s business. Our
decision emphasized that the respondent was in good,heaflable to work, and would, in fact,
be reunited with family members upon his return to MexiMost significantly, we noted that the
respondent’s wife, the mother of the three childread hlready returned to Mexico, and the
respondent would be joining her there if removed. Mattédonreal, supra, at 64.

In the present case, by contrast, the respondensiisgie mother who has no close relatives
remaining in Mexico. 1

The majority casts doubt on whether the respondentisralgingle mother, pointing to an exchange
during the testimony indicating that the children’s fativery at times be a presence in their lives.
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However, the Immigration Judge, as the fact finderigi¢hse, determined that the respondent is a
single mother. Nowhere in his decision is there adigation that the Immigration Judge found the
children’s father to be a significant presence inrthiees. Moreover, during the hearing the
Immigration Judge repeatedly referred to the respondent"amgie mother," and supporting
documents in the record confirm that status. In batiprietrial and appellate briefs, the Service
makes no mention of a father, and on the Notice of Aljff®rm EOIR-26) it mentions the presence
of "many uncles and cousins in the Phoenix area" d&nthternal grandmother," but not the father.
In fact, it was only at oral argument that the Seraogued that the father is a "continuing and real
presence" in the lives of the children. Despite thaigration Judge’s findings, and the factual weight
of the record, the majority speculates that the fatipeesence is such that the respondent is not truly
a single mother. In my view, the more appropriate cosrgerely on the Immigration Judge’s fact
finding that the father is not a significant presenod that this respondent is a single mother
responsible for two United States citizen childrerc@xding to the Immigration Judge, "The Court
shares the respondent’s concern and finds it unlikefythiearespondent, a single mother in Mexico,
would be able to adequately provide for her United Statieercchildren.” (Emphasis added.)

In this country, she owns her own [page 331] home andtbady employment with good benefits,
including a retirement plan and health insurance foelfensd her children. She depends on the help
of her mother to look after the children when she wowih only a sixth grade education and a
history of asthma, the respondent quite reasonably that she will be unable to find employment
in Mexico that will enable her to support her childrenhgyself. While | do not minimize the
difficulties that the family in Matter of Monreal witace in Mexico, they are in my view vastly
different from the difficulties that this respondent &ed children will face upon their return there.

| am of course cognizant of the fact that, unlike thiemer "extreme hardship" standard for
suspension of deportation, which was discussed most kgicdviatter of Kao and Lin, 23 1&N Dec.

45 (BIA 2001), under the cancellation statute we can considgthe hardship to the respondent’s
gualifying relatives, and not to the respondent herselneSfactors that we may have considered
under the extreme hardship standard as pertaining soéahajaplicant for suspension of deportation
may not be relevant for cancellation of removal puegosliowever, as we recognized in Matter of
Monreal, supra, other factors may be considered ifaffegt the hardship of the qualifying relative,
and assessment of which factors are relevant anthatecnot must be undertaken on a case-by-case
basis.

In many cases, it is artificial and defies logic tteatpt to consider the relatives hardship without
some consideration of the hardship to the respondemfamily unit, hardship on a parent essentially
translates to hardship on the rest of the familys Tparticularly true where the respondent is the
parent of minor children. The hardship is further magphitvhen, as here, the family has only one
parent, who must shoulder the burden of caring and providmtpe children by herself. In the
present case, we would be removing a single mother naitisignificant job skills to a poor,
developing country where she has no family to helpTee.hardships she will encounter will most
certainly accrue to her children. For example, thpaedent’s difficulties in finding a place to live
and finding the type of employment that will enabletbesupport her children will greatly add to the
hardships the children will already face in adjustingrtaiaknown country.

| emphasize that, unlike many other cases, we ar@lkatg here about a two-parent family where
at least one of the parents has a professional, sitiyyesr even secondary level of education. Here,
the respondent is a [page 332] single mother who was ftwdedve school when she was 13 years
of age, and who consequently has only been able to weoekatively low-paying jobs. Such jobs in
the United States may provide enough income and beteestgoport a family of three. In Mexico,

it is much harder or even impossible to do so. It tsanstretch to find that a family placed in that
position would face "exceptional and extremely unusual hgrdsespecially where there is no
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evidence that they could rely on a family structureaalyan place in Mexico.
[I. Ninth Circuit Case Law

It is also significant that this case arises withm jurisdiction of the United States Court of Appeals
for the Ninth Circuit, whereas Matter of Monreal, su@rose in the Fifth Circuit. The Ninth Circuit
has made it clear that in assessing hardship, we quireeé to consider all factors presented,
including economic conditions and lack of family tiegha country of return. | recognize that Ninth
Circuit case law involves the extreme hardship requinenuender the former suspension of
deportation statute, not the present exceptional aneénealy unusual hardship standard for
cancellation of removal. However, because assessmétihardship” are essentially factual, it is
appropriate to look to similar contexts for factorsoosider. See generally Osuchukwu v. INS, 744
F.2d 1136, 1140 (5th Cir. 1984). 2

Once the hardship factors are identified, a separa@éssamsent must follow as to whether they rise
to the required hardship level.

It is therefore proper to look to Ninth Circuit precedfmtguidance on how to weigh hardship
generally, in cases arising in that circuit.

In Gutierrez-Centeno v. INS, 99 F.3d 1529 (9th Cir. 1996), sporedents were a single mother and
her two minor children. The court chastised the Boarahdt adequately considering the fact that
the respondents had significant family ties in the Urfdeates and no real ties remaining in their
native Nicaragua. The court emphasized that the adultmdspbwas a single mother supporting
two children who would be returning to an economicallyroed country. The court also held that
the Board should have considered the fact that the ehilgvho were also suspension applicants,
not United States citizens or lawful permanent resgjembuld likely face difficulty in adjusting to
life in Nicaragua. In facts reminiscent of those e fpresent case, the court was particularly
concerned about the children’s education, especialiyotineger child who could barely read or write
Spanish.

In Tukhowinich v. INS, 64 F.3d 460 (9th Cir. 1995), the court faimatithe Board failed to consider
political unrest in Thailand, again emphasizing that dand in the country of return are important
in assessing hardship. In that case, the court alsal hiodt it was not necessary for the respondent
[page 333] to show that she would be completely unemployableailand. It pointed out that with
her good job in the United States, the respondent hamrgethe sole support of her parents and
other family members in Thailand. It found that heabifity to continue to fulfill her duty of
supporting her family would be a severe psychological hgrdssulting from the economic loss. In
so finding, the court noted that "‘the personal hardshgisflow from the economic detriment,™ id.
at 463 (quoting Ramirez-Gonzalez v. INS, 695 F.2d 1208, 1211C{Ath983)), are a factor to
consider in assessing hardship, and the Board "should barg&ered the implications of her
economic loss." Id. at 464. As in Tukhowinich, the respandaethis case would face devastating
economic detriment in Mexico, and that factor, bec#usso affects the citizen children, needs to
be carefully considered.

The Ninth Circuit has also consistently held thdtaligh the birth of United States citizen children
is not sufficient in itself to warrant a finding ofteeme hardship, the effect of deportation on citizen
children must be very carefully considered. See, e.gei@a. INS, 8 F.3d 700 (9th Cir. 1993), and
cases cited therein. In that case, the court algmrbe difference between the adjustments required
by very young children accompanying their parents toragmintry and the adjustments faced by
children already in school. Both of the citizen chifdne this case are now of school age, and the
Immigration Judge noted, as the court did in Gutierrez-@enteINS, supra, that they have little
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knowledge of "academic Spanish."
[ll. Congressional Intent

| recognize that, in enacting the cancellation staftengress intended to substantially narrow the
class of aliens who would qualify for cancellationrefmoval, as opposed to those who qualified
under the prior suspension statute. At oral argumenisrcase, the Service argued that the term
exceptional and extremely unusual hardship should besttéfthed to fulfil Congress intent in this
regard, i.e., to make the class of aliens that wouldfthdrom cancellation of removal much smaller
than the class that benefited from suspension of dejort&ee H.R. Conf. Rep. No. 104-828
(1996); Matter of Monreal, supra, at 59. The Service’s arguh@s merit, and | agree that because
the exceptional and extremely unusual hardship standarores demanding than the old extreme
hardship standard, fewer aliens will be able to meestéindard and thereby qualify for cancellation.
| do not believe, however, that Congress intended ke ttiiee standard so demanding that it becomes
a bar to all but the rarest of cases.

In this regard, Congress accomplished its goal of nangwhe class of aliens eligible for
nonpermanent resident cancellation of removal in doenf ways, before the hardship standard is
even assessed. An applicant for cancellation of rehmowst have 10 years of physical presence in
the [page 334] United States, as opposed to only 7 years tinedsuspension statute. Section
240A(b)(1) of the Act. He or she must satisfy the phypiessence requirement prior to the issuance
of a Notice to Appear. Section 240A(d) of the Act. Thisran overall cap of 4000 cancellation
grants per year. Section 240A(e) of the Act. Furthealraady noted, only hardship to qualifying
family members of the cancellation applicant can dwesicered. In all these ways, the number of
aliens for whom cancellation of removal can be grdritas already been greatly narrowed. We do
not need, in addition, a strict and narrow reading oeioeptional and extremely unusual hardship
standard to further Congress goal of reducing the numladiens eligible for relief. 3

In my view, nonpermanent resident cancellation ofneahcases are different from many other cases
coming before the Immigration Judges and the Board. Tgpdicant, like many cancellation
applicants, entered the United States illegally. While hot condone this and believe in the strong
enforcement of our laws against illegal entry, | &sbeve that this respondent’s case, and those of
persons like her, should be considered in a different figimh the cases of criminal or other
undesirable aliens. This respondent and her family gxhdny of the values that we, as a society,
purport to value. They are hardworking, law-abiding peopla siitong family values. They pay
taxes, are active in their schools and churches,tbeinown homes, and do not depend on public
assistance. We have always required extraordinary exfugi® criminal aliens before allowing them
to stay. Within the confines of the cancellation@hoval statute that we are bound to apply, we
should not require the same when confronted with individsiath as this respondent. See generally
Eric Schmitt, U.S.-Mexico Talks Produce Agreement omignation Policy, N.Y. Times, Aug. 10,
2001, at A4 (quoting United States Secretary of State Cotowell as stating that Mexicans living

in the United States illegally but who have jobs, pagsaand are raising United States citizen
children would be included in policy initiatives designegtomote legal residency in this country).

In fact, adopting an overly strict reading of the statateies the danger of rendering cancellation
of removal meaningless for all but a very small nundfealiens. | do not believe that is what
Congress intended.

IVV. Immigration Judge’s Decision

The determination of whether an alien has satisfiecekceptional and extremely unusual hardship
requirement is inherently fact specific and requires anbisi and careful weighing of all the hardship
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factors presented. For this reason, an Immigration Jsidaetual findings are particularly important

in a cancellation of removal case, especially aeclesse like this one. Here, unlike in Matter of
Monreal, supra, the Immigration Judge found that the respohde shown the requisite level of

hardship. Indeed, the Immigration Judge made this findiren after first concluding that the

hardship to the respondent’s children had to be "uncorsdento meet the exceptional and

extremely unusual hardship standard. In Matter of Monsegdra, we specifically rejected an

unconscionable standard as too high. Now, the majejegts the Immigration Judge’s finding that
the hardship the [page 335] respondent’s children would faemdved to Mexico would meet that

high standard and concludes that the hardship would noteetrthe somewhat lower standard we
set forth in Matter of Monreal.

As the fact finder in this case, the Immigration Judge meticulous in reviewing the record and in
attempting to assess the hardship issue. The Immigdatitge recounted the respondent’s testimony
about the hardship that her oldest child, 11-year-old Tamyald face in Mexico. For example, in
the United States, Tanya’s school classes are comtincEnglish, and she is performing very well
in school. In Mexico, Tanya would suffer academicatigs she has limited knowledge of "academic™"
Spanish; she would be unable to keep up with her peers ard probably be forced to enroll at a
lower grade level, in addition to being placed in an edanatisystem that is substandard when
compared to that in the United States. The Immigrafiodge supported his findings with
documentary evidence in the record pertaining to Mexiedigcational system.

The Immigration Judge concluded that the citizen childrealdvsuffer exceptional and extremely
unusual hardship if they accompany their mother to Mex®igain, the Immigration Judge supported
this decision with documentary evidence highlighting tffedities that persons in the respondent’s
position face in Mexico. In considering all of thetfars in this case, the Immigration Judge applied
a "totality of the circumstances" test to find it agprate to grant cancellation of removal. That is
a reasonable approach. Indeed, each one of the famtostdered by the Immigration Judge
individually may not be enough to meet the exceptionaleatieemely unusual hardship standard.
Taking those factors together, however, | agree wehrimigration Judge that with this family’s
particular set of circumstances, the citizen childrenld suffer exceptional and extremely unusual
hardship if the respondent is removed to Mexico.

The Immigration Judge thoughtfully considered this casel fimdlinadequate reasons for reversing
his decision. The standard set forth in Matter of Mahrsupra, at 65, is that a cancellation applicant
must show hardship to qualifying relatives that is "suttitly different from, or beyond, that which
would normally be expected from the deportation of @analiith close family members here." For
the reasons discussed above, | believe that the respgdraemade such a showing, and that the
Immigration Judge’s grant of cancellation should be upheldlz Service’s appeal dismissed.

Accordingly, | respectfully dissent.

Problems

It's your first month in practice. You've signed uphathe criminal defense counsel appointment
service at the local county courthouse. You sit idlyoair expensive desk (on lease from an office
supply company), drumming your fingers on the wooden desktokintpintelligent and thoughtful.
The phone rings. It's your first criminal appointmelghacio Rodriguez was picked up last night
on a drug related crime. "Would you represent him", thigasent clerk asks. Seeing next month's
rent in the cards, you jump at the opportunity. "Surel, s@y. She also says that he speaks only
halting English and if you need an interpreter, you \ailldnto make arrangements for one.
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Let's walk through this scenario now. What are yothasttorney, going to do in this case. Where
should you initially turn? What should you be researchi8g§duld you enter a plea? What sort of
a plea?
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¢ S. Department of Justice -
Immigration and Naturalization Service

Notice to A
In removal proceedings under section 240 of the Immigration and Nationality Act
File No:
Case No: ) -
In the Matter of:
Respondent: currently residing at:
. (Number, strees, city state apd ZIP code) (Area code and phone mumber)

[ 1. You are an arriving alien.
[ 2. You are an alien present in the United States who has not been admitted or paroled.
& 3. You have been admitted to the United States, but are deportable for the reasons stated below.

o

M

o

=
The Service alleges that you: Fma
)} You are not a citizen or national of the United States; . %r’g
3
2) You are a native of citizen of CJ;‘C_!
it

3)

You were admitted to the United States at BOSTON, MASS. on or about
22, 1957 as a IMMIGRANT;

it

b1 we TR
T8
i

i

4) You were, on convicted in the
Pleas for the offense of Gross Sexual Imposition,

P-3, in wiolation of
2907.05(A) (4) of the Ohio Revised Code.

On the basis of the foregoing'. it is charged that you are subject to removal from the United States pursuant to the following
provision(s) of law:

Section 237(a)(2) (A){iii) of the Immigration and Nationality Act (Act), as
nded, in that, at any time after admission, you have been convicted of an

gravated felony as defined in section 101(a){43)( A ) of the Act, a law
relating to sexual abuse of a minor.

] This notice is being issued after an asylum officer has found thatthe respondemhasdemonsh'ateda credible fear of persecution
OF torture.

O Section 235(b)(1) order was vacated pursuant to: [J8 CFR 208.30()(2) (118 CFR 235.3(b)5)(iv)

YOUARBORDEREDtoappcarbefommmmgmn judge of the United States Department of Justice at:
1240 E. 9th Strest Room 521A Cleveland OHIO US 44189

{Compleie Address of Immigration Court, In¢luding Foom Nuaber, if an

On a date to ba set at a time to be set wsbowwhyyoushouldnmbemmvedﬁommeUmwdSmesbasedmﬂn
(Date) {Time)

charge(s) set forth above. ac. s %[w’ﬁ M

&m-dmamgofﬁm ;V

CLEVELAND, OHIO
Date: . — (City and State)

See reverse for important information

Forn I-862 (Rev. Y22/99N
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U.S. Department of Justice Decision of the Board of Immigration Appeals
Executive Office for Iinmigration Review

Falls Church, Virginia 22041

File: A_- Chicago, 1L Date: NOV 2 6 20(
Inre: -J—- ﬁ-

IN REMOVAL PROCEEDINGS
APPEAL

ON BEHALF OF RESPONDENT: Robert Carpenter, Esquire

ON BEHALF OF DHS: William C. Padish
§aem & in1 gi gAssistant Chief Counsel Wiy
CHARGE:

Notice: Sec.  212(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(1)] -
Present without being admitted or parcled

APPLICATION: Cancellation of removal; voluntary departure

The respondent’s appeal of the Immigration Judge’s June 14, 2007, decision denying his
applications for cancellation of removal under section 240A(b) of the Immigration and Nationality
Act, 8 U.8.C. § 1229b(b), and voluntary departure will be sustained, and the record will be remanded
to the Immigration Judge for further proceedings consistent with this opinion and for entry of a new
decision,

In his June 14, 2007, decision, the Immigration Judge denied the respondent’s application for
cancellation of removal under section 240A(b) of the Aci based upon his finding that the respondent
failed to establish exceptional and extremely unusual hardship to his United States citizen son and/or
his United States citizen parents (LJ. at 5-10). The Immigration Judge also denied the respondent’s
application for voluntary departure finding him statutorily ineligible based upon his testimony that he
does not have sufficient funds to procure his own departure from the United States (I1.J. at 11), The
respondent raises two issues on appeal. First, the respondent contends that the Immigration Judge
erred in failing to fully develop the record on the issue of exceptional and extremely unusua! hardship
where the respondent appeared pro se. See Respondent’s Brief at 8-17. Second, the respondent
contends that the Immigration Judge erred in failing to notify him of his eligibility for voluntary
departure. See id. at 8-12,

The Immigration Judge has a role in introducing evidence into the record, See Matter of
S-M-J-, 21 1&N Dec. 722 (BIA 1997). Under the Act, the Immigration Judge conducting the
proceedings normaily determines the removability of an alien, and resolves applications for relief, and
shall “administer oaths, receive evidence, and interrogate, examine, and cross-examine the alien and
any witnesses.” Section 240(b)(1) ofthe Act, 8 U.S.C. § 1229a(b)(1). Hence, the Immigration Judge
has the duty of developing the record on which the decision must be based. In the present case, we
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find tha¥the recerdhas not been fully developed regarding the potential hardship to the respondent’s
son, his qualifying relative (Tr. at 37-54). Morcover, we agree that it is the Immigration Judge’s duty
during the removal proceedings to alert an alien about all the avenues of relief available and that he
failed to do so in regard to the respondent’s potential eligibility for voluntary departure. See section
240B(b)(1) of the Act, 8 U.S.C. § 1229¢(b)(1); see aiso 8 C.F.R. § 1240.11(a)(2) (regarding
Immigration Judge’s duty to inform aliens of avenues of relief available) (2008); Asami v. INS, 154
F.3d 719, 727 (7th Cir.1998) (holding that the Immigration Judge must inform alien of rights even
where alien is represented by counsel). Therefore, we find it necessary to remand the record for
further consideration of the respondent’s applications for relief.

Accordingly, the appeal will be sustained, and the record wili be remanded to the Immigration
Judge for further proceedings consistent with this opinion and for entry of a new decision.

ORDER: The appeal is sustained, and the record is remanded to the Immigration Judge for
further proceedings consistent with this opinion and for entry of a new decision.

p ,c/,,//

FOR THE BOARD

Board Member Filppu corfcurs in the remand for voluntary departure issues
and would allow the respondent to further develop any "hardship' evidence as
to cancellation of removal, as a remand is otherwise warranted,
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